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THE ENFORCEMENT OF INTERNATIONAL JUDICIAL AND 
ARBITRAL DECISIONS 


By Oscar SCHACHTER * 


Of the Board of Editors 


I. INTRODUCTION 


Considering the voluminous literature on international judicial and 
arbitral setilement, it may at first seem surprising that there has been rela- 
tively little interest shown by international lawyers in the problem of en- 
forcement of the decisions rendered—a matter which is regarded as crucial 
in other areas of international law and organization. Yet the reasons for 
this lack of attention are not difficult to discern. Mainly it has been taken 
for granted that states which voluntarily submit their disputes to arbitral 
or Judicial procedures will comply with the decision of the tribunal, and 
that if they were not prepared to run the risk of an adverse decision, they 
would not have submitted the case for adjudication in the first place. 

Nor has this assumption proven to be ill-founded. The record of inter- 
national adjudication reveals relatively few cases of non-compliance. In 
the Permanent Court of International Justice, as has often been noted, 
there was no case of a refusal to comply.’ In the International Court of 
Justice there has been only one case of non-compliance, the failure of 
Albania to pay the damages awarded to the United Kingdom in the Corfu 
Channel Case.* In arbitration, teo, non-compliance has been comparatively 


* Acknowledgment is gratefully made to Professor Michael Cardozo and the Cornell 
Law School, at whose second Summer Conference on International Law in 1958 an 
earlier version of this paper was presented. The author is indebted to Robert Stevens 
of Yale Law School for research assistance. The views, except where otherwise indi- 
sated, are expressed by the author in his personal capacity. 

1 See Hudson, The Permanent Court of International Justice 596 (1943). But not all 
decisions were fully carried out. In the Wimbledon Case, P.C.I.J., Ser. A, No. 1 (1923), 
the decision of the Court in favor of France was not carried out, since the Reparations 
Commission, of which France was a member, held that the damages should not be paid, 
although Germany requested permission to pay. This inability was reported to the Court 
by the German Minister at The Hague, but there was no public pronouncement about it. 

In the Société Commerciale de Belgique ease, P.C.I.J., Ser. A/B, No. 78 (1939), 
the Court held that the awards made against Greece in an arbitration of 1936 were 
binding. These awards were still unsatisfied in 1950. See Socobel and the Belgian 
State v. Kingdom of the Hellenes, Brussels Civil Trib., 1951; summary in 47 A.J.LL. 
508 (1953). 

2See I.C.J. Pleadings (1954), in Monetary Gold Case (Italy v. France, United King 
dom and United States). Sir Gerald Fitzmaurice, the British counsel, said: 

‘*Eight months later, that is to say, on December 15, 1949, and therefore about four 
and a half years ago, the Court gave a further decision in which, by the large majority 
of 12 votes to 2, it gave judgment in favour of the United Kingdom’s claim to damages, 
and fixed ‘the amount of compensation due from the People’s Republic of Albania to 


1 
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rare; there are not more than a few cases out of many hundreds which 
have involved the refusal by the losing party to give effect to an award 
rendered.® 

In legal doctrine, the principle that an arbitral award or a judicial de- 
cision is binding upon the parties and must be carried out in good faith 
has been accepted without dissent. The compromis almost invariably pro- 
vides for the obligatory effect of the award; and even apart from this, there 
is a well-settled rule of customary law that such decisions are binding on 
the losing state. Thus, in connection with the Model Rules of Arbitral Pro- 
cedure prepared by the International Law Commission, no government has 
suggested any reservation to the provision stating that the award is binding 
upon the parties when it is rendered and must be earried out in good faith.® 

There is, of course, a similar unequivocal obligation to comply with the 
decisions of the International Court. Article 94 of the Charter provides 
that every Member of the United Nations must comply with the decisions 


the United Kingdom at £843,947,’ or, in terms of dollars, at a sum of approximately 
two and a half millions. 

‘*‘Not a penny of these damages, fixed more than four years ago, has in fact been 
paid, and I believe I am right in saying that this constitutes almost the only case in 
which a decision (at any rate a final decision) whether of this Covrt or of its predeces- 
sor, has not eventually been complied with by the country against which it was given.’’ 
(p. 126.) 

3See La Fontaine, ‘‘Histoire Sommaire et Chronologique des Arbitrages Inter 
nationaux,’’ 1902 Revue de Droit International 349, 558, 622. In the period 1794- 
1900, he deseribed 167 arbitrations. Stuyt, Survey of International Arbitration 1794- 
1938 (1939), is rather more generous in his calculations. Hambro, L’Exéeution des 
Sentences Internationales (Liége, 1936), was only able to find 20 cases where the 
possibility of non-compliance had even existed. The rarity of non-compliance is also 
noted by Lapradelle, ‘‘De l’exéeution des décisions de la justice internationale,’’ 14 
Revue de Droit International 225 (1934); United Nations Secretariat, Commentary on 
the Draft Convention on Arbitral Procedure, U.N. Doe. A/CN.4/92 at p. 92. 

4The best-known expositions of this principle are those of Sir Alexander Cockburn, 
the British Arbitrator in the Alabama Arbitration: ‘‘But while the award of the 
Tribunal appears to me to be open to these exceptions, I trust that it will be accepted by 
the British people . .. with the submission and respect which is due to the decision of a 
Tribunal by whose award it has freely consented to abide.’’ (The Alabama Claims, 4 
Papers Relating to the Treaty of Washington of 1871, p. 544 (Foreign Relations of the 
United States, Vol. II, 1872)); and by the United States Government when in 1923 
it paid Norway a large sum in settlement of an arbitral award, in view of ‘‘its devotion 
to the principle of arbitral settlement even in the face of a decision proclaiming certain 
theories of law which it cannot accept.’’ 1 Reports of International Arbitral Awards 
344. 

This was affirmed by the Permanent Court in the Société Commerciale de Belgique 
ease (1939): ‘‘If the awards are definitive and obligatory, it is certain that the Greek 
Government is bound to execute them and to do so as they stand: it cannot therefore 
claim to subordinate payment of the financial charge imposed upon it by the conditions 
of settlement of the Greek external debt, since that has not been admitted in the awards. 
Nor can it make the sacrifice of any right of the company recognized by the award 
a condition precedent to enforcement.’’ P.C.I.J., Ser. A/B, No. 78. 

5 Art. 30 provides: ‘‘Once rendered the award shall be binding upon the parties. It 
shall be carried out immediately, unless the Tribunal has fixed a time limit within 
which it must be carried out in its entirety or partly.’’ Model Rules on Arbitral Pro- 
cedure adopted by the International Law Commission at its Tenth Session, General 
Assembly, 13th Sess., Official Records, Supp. No. 9, p. 7; 53 A.J.I.L. 239 (1959). 
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of the International Court in any case to which it is a party; and non- 
member states, which become parties to the Statute of the Court or seek 
access to the Court, undertake a similar obligation to comply with the 
decisions.® 

However, these apparently unambiguous principles—like most rules of 
international law—are likely te be met in any concrete case by opposing 
principles which are just as firmly and widely accepted. Against the rule 
that decision is binding, the unsuccessful party will assert the doctrine of 
nullity or of impossibility of performance. Rarely, if ever, is the failure 
to comply unsupported by a legal claim; the decision, it will be argued, 
cannot be binding if it is invalid under law or unenforceable in practice. 
An abundant literature has grown up on the excuses for non-performance.’ 
The principles of nullity and impossibility are universally recognized, but 
there is a variety of views on the specific conditions of their applica- 
tion. Three conditions are most generally formulated in this literature 
as grounds of nullity: (1) excess of power, (2) corruption of a member 
of the tribunal, or (3) a serious departure from a fundamental rule of 
procedure.* In practice, it is the first—excess of power—which is the 
most likely formula to be asserted for justifying non-performance.’ That 


6 See 5 U.N. Repertory of Practice, Art. 94. 

7 Balasko, Causes de Nullité de la Sentence Arbitrale (1938); Borel, ‘‘Les voies de 
recours contre les sentences arbitrales,’’ 52 Hague Academy Recueil des Cours 5 (1933) ; 
Brachet, De 1’exécution internationale des sentences arbitrales (1928); Carlston, The 
Process of International Arbitration (New York, 1946); De Lapradelle, ‘‘L’Excés de 
Pouvoir de 1’Arbitre,’’? 29 Hague Academy Recueil des Cours 5 (1928); Dumas, Les 
Sanctions de 1’Arbitrage international (1905); Goulran, Le probléme des sanctions dans 
1’évolution de l’arbitrage international (1925); Hambro, L’Exécution des Sentences 
Arbitrales (Liége, 1936); Markovitch, Du ecaractére définitif des sentences arbitrales 
(1937) ; Mérignhae, ‘‘ De 1’autorité de la chose jugée en matiére de sentence arbitrale,’’ 
5 Revue générale de Droit international 606 (1898); Scelle, ‘‘ Théorie et Pratique de la 
Fonction exécutive en Droit international,’’ 55 Hague Academy Recueil des Cours 
158 (1936); Stoykovitch, De l’autorité de la sentence arbitrale en droit international 
public (1924). 

8 This classification can be traced back to the projet of 1875: ‘‘The arbitral award 
is void when the compromis is void, or when the Tribunal has exceeded its jurisdiction, 
or in the case of proved corruption of one of the arbitrators, or in the case of essential 
error.’’ Annuaire de 1’Institut de Droit Iuternational, Vol. 1, p. 126 (1877). 

Art. 35 of the I.L.C. Model Rules on Arbitral Procedure allows nullity in three cases: 

‘*(a) That the tribunal has exceeded its powers; 

*“(b) That there was corruption on the part of a member of the tribunal; 

“*(e) That there has been a serious departure from a fundamental rule of procedure, 
including failure to state the reasons of the award.’’(U.N. Doe. cited in note 5 above.) 

®The earliest leading case was the Northeastern Frontier Dispute between Great 
Britain and the United States in 1831. The King of The Netherlands, as Arbitrator, 
was invited to draw the Maine-Nova Scotia boundary along one of two lines, according 
to the Treaty of 1783. When he chose an intermediate third line, the United States 
refused to accept on the ground of excess of power, but eventually settled in 1842 by 
treaty. 3 Hyde, International Law 1636 (2d ed., 1945). 

In the Pelletier Case (1885) an American citizen had been convicted by the courts 
of Haiti of slave trading in territorial waters, and sentenced to imprisonment. When 
the United States Government complained, an arbitration was instituted and the Arbi- 
trator decided in favor of Pelletier, on the ground that the law of Haiti, assimilating 
the slave trade to piracy, was contrary to international law. Haiti protested the de- 
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or impossibility (‘‘necessity’’) appear in almost all the cases of non- 
compliance.’° 

These legal excuses for non-performance will, on a wider view, usually 
be seen as associated with political reasons for refusing execution. Even 
eases which are submitted on an ad hoc basis to arbitration may result in 
decisions that arouse strong currents of opposition in the unsuccessful 
state. Boundary disputes, as might be expected, provide the most fre- 
quent examples. In the Northeastern Frontier Dispute (1831) involving 
the boundary of Maine, Congress and the people of Maine were strongly 
opposed to the line selected by the King of The Netherlands; the United 
States refused to comply, claiming nullity on the ground of excess of 
power.'? In Latin America, strongly-felt territorial issues have been the 


cision, asserting the Arbitrator erroneously assumed that Haitian law could not apply 
because the acts took place in an American ship. The Secretary of State (T. F. Bayard) 
shared the Haitian point of view and the award was not enforced. See references in 3 
Hyde, op. cit. 1640, note 1, and 1641, note 4; 2 Moore, Digest and History of the Interna- 
tional Arbitrations to which the United States has been a Party 1757 ff. (Washing- 
ton, 1898). 

In the boundary dispute between Bolivia and Peru (1907), the Arbitrator (Argen- 
tina) was instructed to determine the ownership of the disputed territory according to 
the principle of uti possidetis as it existed in 1810; and if the available Spanish docu- 
ments were not conclusive, the matter was to be settled equitably, in the spirit of such 
documents. Bolivia for a long time refused to comply, not only because she took the 
view that any decision which deprived her of so much territory could not be equitable, 
but also on the ground that there was excess of power. See Carlston, op. cit. note 7, 
at 160; Weiss, in 17 Revue Générale de Droit International 135 (1910). 

One of the best-known refusals to comply on the plea of lack of jurisdiction was the 
Bryan-Chamorro Treaty case in which the Central American Court of Justice held that 
the treaty made between Nicaragua and the United States had violated the rights of the 
plaintiff states, Costa Rica and El Salvador. After the plea of lack of jurisdiction, 
Nicaragua refused to comply, and the Central American Court was subsequently dis- 
solved. See Hudson, International Tribunals 130, 131 (1944); Carlston, op. cit. note 
7, at 117. 

10 Impossibility was also specifically accepted as a ground for non-compliance with 
an earlier award in the German-Portuguese Arbitration of Feb. 16, 1933. That was 
held to determine whether an earlier reparations award (of June 30, 1930), in favor of 
Portugal, had still to be paid in view of the Dawes and Young Plans, restricting the 
payments to be made by Germany. The Arbitrators held that, by ratifying the New 
Plan, Portugal had forfeited any claim to be paid sums above and beyond what she 
might receive under the plan. 3 Rep. Int. Arb. Awards 1372 (1949). 

Judge Anzilotti in a separate opinion in the Oscar Chinn Case (1934), P.C.I.J., Ser. 
A/B, No. 63, p. 113, said: 

‘*The situation would have been entirely different if the Belgian Government had been 
acting under the law of necessity, since necessity may excuse non-observance of inter- 
national obligations. 

‘*The question whether the Belgian Government was acting, as the saying is, under 
the law of necessity is an issue of fact which would have had to be raised, if need be, 
and proved by the Belgian Government.’’ 

11 See note 9 above. See also Corbett, Law and Society in the Relations of States 
108 (1951). The United States has also failed to carry out another arbitral award 
in a boundary dispute: that with Mexico concerning the El Chamizal tract (decided in 
1911), although the agreement stated the award would be ‘‘final and conclusive.’’ 
‘*Excess of jurisdiction’’ and ‘‘impossibility’’ were both asserted by the U. 8S. See 
Bishop, International Law Cases 297 (1951). 
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main sources of cases of non-compliance and claims of nullity.‘* In other 
situations where the decisions are not carried out, it may be more difficult 
to discern specific political causes; in some cases the particular dispute 
may be primarily a manifestation or symbol of a more generalized con- 
flict between the parties so that acceptance of an adverse decision is not 
likely to be dissociated from the underlying tension. The aftermath of the 
Corfu Channel Judgment may be regarded as an example of this and 
perhaps also the difficulties of execution following the Wal-Wal Arbitra- 
tion between Italy and Ethiopia.** One may easily envisage other situa- 
tions where political elements—domestie or international—will assume de- 
cisive importance and bring about a decision not to carry out the judgment 
or award. 

These factors, political or doctrinal, indicate that problems of execution 
and enforcement cannot be overlooked in appraising international adjudica- 
tion. The fact that there has been statistically a good record of compliance 
must be assessed in the light of the relatively unimportant disputes that 
have been submitted to arbitration or judicial settlement. Should there 
be a wider acceptance of compulsory jurisdiction—as through compromissory 
clauses in treaties or declarations under Article 36, paragraph 2, of the 
Statute—the chances of non-performance would almost certainly increase ; 
for it is evident that a state would not then be as prepared to accept an 
adverse decision as where it had agreed to the submission of a particular 
dispute.** Obviously, any extension of international adjudication into the 
area of more 
pliance. The question of the measures to obtain satisfaction would then— 
if these favorable developments took place—assume a more important place 
in the scheme of judicial and arbitral settlement. 

But even under present conditions enforcement measures may have a 
significance which should not be overlooked. The very fact that recourse 
to arbitration and judicial settlement is infrequent and uncertain increases 
the prejudicial effect that a single case of non-compliance will have on 


‘ 


‘vital’’ questions would also increase the risk of non-com- 


12 See especially: boundary dispute between Colombia and Venezuela, in which the 
compromis was made in September, 1881, appointing the King of Spain as Arbitrator. 
When his efforts were ignored, a further compromis was made in 1916 and the Swiss 
Federal Council, as Arbitrator, gave a decision in 1922; boundary dispute between 
Costa Rica and Colombia, 1900, which was ultimately settled by revision; Andes 
boundary dispute between Chile and Argentina, 1902. Although many authorities, in- 
cluding Alvarez, claimed that nullity should apply, this decision was actually accepted 
by both parties; boundary dispute between Bolivia and Peru, 1907. See note 9 above. 

133 Rep. Int. Arb. Awards 1660. See generally on this approach, De Visscher, 
Theory and Reality in Public International Law, Book IV (1957). See especially 
Morgenthau, Politics Among Nations 343 (1948): ‘‘If there is to be arbitration, the 
object of the litigation must be real and sharply defined. If States are in conflict over 
a matter of general policy ... especially if they are struggling for preponderance, 
they find it very difficult to submit their dispute to arbitration. Elements too complex 
and too diverse enter into these problems; man can hardly explain them even after 
history has solved them.’’ 

14 Politis, New Aspects of International Law 66 (1928). 
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future submissions of disputes.*® If enforcement measures are not avail- 
able or if they are inadequate, the sense of frustration is compounded, not 
only to the detriment of the rule of law but also quite possibly to an extent 
that may involve a direct threat to international peace. 

For these reasons, a closer look at the problems of enforcement is war- 
ranted. Recent experience has revealed uncertainties and shortcomings 
that appear to call for clarification and remedial measures. It is the main 
purpose of this paper to analyze the measures which are available and the 
difficulties which may be faced by the successful party. For convenience 
of presentation this will be done first, in terms of the measures that may 
be taken by the successful party, directly or in conjunction with other 
states, and second, in terms of the remedies available to the successful 
party by or through international organizations. 


ll. Mernops oF ENFORCEMENT BY THE SUCCESSFUL PARTY 

In the absence of a system of community enforcement, international 
law has traditionally sanctioned coercive measures by the successful party 
as ‘‘self-help’’ to compel the recalcitrant party to carry out the judicial 
decision or arbitral award imposing obligations on it. Although inter- 
national lawyers have on occasion attempted to formulate in a com- 
prehensive manner the methods open to the judgment creditor,** actual 
practice and authoritative doctrine are fragmentary and uncertain. As the 
matter was left to the interested parties and the available means largely 
undefined either by treaty or customary prescriptions, enforcement was 
characterized as ‘‘political’’ and hence of little concern to the international 
lawyer. The measures that could be taken unilaterally by the winning 
state were usually classified under the headings of diplomatic, economic 
or military pressures, although more elaborate classifications were also sug- 
gested.’*? In the present paper, the headings will vary somewhat from the 
usual formulation. 


Diplomatic and Economic Pressures 


Normally, the state seeking execution has recourse to the traditional 
diplomatic measures: negotiation, either directly or through third parties; 
diplomatic protests; and ultimately a rupture in diplomatic relations. In 


15 After the Albanian non-compliance in the Corfu Channel Case, there was a series 
of questions in the British Parliament. One exasperated M.P. at question time asked: 
‘* Will the Government on every possible occasion struct the British people on the very 
small advantage of the references to the Hague Court? Is it not much better to face 
facts honestly and not live in a world of make believe?’’ But immediately after that, 
another M.P. expressed the pleasure that many felt that the Government had decided 
to try to solve the Anglo-Iranian Oil question at The Hague. 488 H.C. Deb. 981 (1951). 

16 Hambro, L’Exéeution des Sentences Internationales (Liége, 1936); Rosenne, The 
International Court of Justice, Ch. IV (1957 

17 Dumas, Les Sanctions de |’Arbitrage international (1905); ‘*Sanetions of Interna- 


tional Arbitration,’’ 5 A.J.LL. 934 (1911). 


| 
| 


1960 | ENFORCEMENT OF INTERNATIONAL DECISIONS i 


recent years, the political protest in the forum of international organiza 
tions has also been utilized against the recalcitrant state.’* 

These diplomatic measures may be bolstered by economic pressures.’’ 
‘or example, in the lengthy history of the attempts to obtain execution in 
the well-known Lena Goldfields Case, in which an arbitral award had been 
rendered against the U.S.S.R. in favor of a British concession, the Govern- 
ment of the United Kingdom apparently linked its negotiations for pay- 
ment of the Lena award to the discussions of a trade agreement between 
the two countries, a procedure which resulted in a settlement shortly 
thereafter.*° 

It may be taken for granted that in other cases where a state is seeking 
to obtain satisfaction on a judgment or award in its favor, it will relate 
its economic and financial policies to this objective and use what economic 
power it may have to bring about compliance. Where such measures can 
be effective, they will normally be resorted to in bilateral discussion and 
rarely, if ever, require actual implementation. Where they are not likely 
to be effective, they will usually not be attempted except as part of a 
general diplomatic and political breach. 


The Attachment of Property Belonging to the Debtor State 


Although in municipal law the most obvious form of enforcement of a 
judgment is by a levy against the assets of the debtor, this method has been 
unknown in international law until recently, and has received little atten- 
tion in legal literature.** In part this may be attributable to the deeply- 
rooted concept of sovereign immunity as well as to the fact that there 
have been so few cases involving non-performance of awards for pecuniary 
damages. 

It seems logical, however, that if the successful state is free under inter- 
national law unilaterally to apply coercive measures against the recalcitrant 
state (under the traditional labels of retorsion and reprisal), it should be 
free to seize assets of the debtor state within its control for the purpose of 
satisfying an award of damages. Even if the award does not call for 
monetary compensation, it would seem to be open to the winning state to 
attach assets in order to bring about compliance by the creditor state. 
Now that it is accepted that external assets may be attached for the pay- 

18 Security Council, 10th Year, Official Records, 703rd Meeting, par. 15, where the 
British referred to Albanian non-performance of the Corfu Channel Judgment as a 
reason against its admission to the United Nations. 

19 Economie action by an aggrieved state is usually classified as retorsion. 

20 For a history of the concession, the arbitration and the attempt to exert diplomatic 
pressure, see the statement by British Prime Minister Baldwin in the House of Commons 
on March 13, 1933. The Times (London), March 14, 1933, p. 8, col. 3. For a full 
account of the case and its settlement, see Nussbaum, ‘‘The Arbitration between the 
Lena Goldfields, Ltd. and the Soviet Government,’’ 36 Cornell Law Review 31 (1950). 

21 Dumas, op. cit. note 17 above, suggested this as one of the possible means of exe- 
cution; it has also been dealt with by Rosenne, op. cit. note 16 above, on the basis of 
the British action on the Corfu Channel Judgment. 
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ment of war claims,?* and that such assets may be subject to freezing to 
secure possible future claims (as in the case of the Egyptian assets in the 
United Kingdom and United States which were frozen after the nationaliza- 
tion of the Suez Canal),*° it can certainly be maintained that attachment to 
satisfy a binding judicial or arbitral decision would be permissible. Thus, 
when the United Kingdom authorities revealed that they had from the be- 
ginning of the Corfu Channel litigation investigated the existence of Al- 
banian assets in their territory, and implied that they were prepared to 
attach such assets in satisfaction of the Judgment of the International 
Court, no question was raised as to the propriety of the procedure; in fact 
the effort was unsuccessful because there happened to be no Albanian assets 
in the United Kingdom.** 

A more interesting and controversial question arises where the judgment 
creditor seeks to levy on assets which are not within its territory or juris- 
diction, and consequently where the collaboration or consent of other states 
is necessary to effect the attachment. The issue, generally stated, is 
whether a third state not a party to the litigation has the right, without 
incurring liability, to transfer assets within its jurisdiction to the state 
which won a judicial or arbitral award against another state but has been 
unable to obtain execution of the award. 

The only instance in which this issue has arisen (with some variation) 
relates to the well-known attempt of the United Kingdom to obtain certain 
monetary gold claimed by Albania as partial satisfaction of the Judgment 
of the International Court in the Corfu Channel Case. In view of the 
unique importance of this case to the problem dealt with in this paper, 
it is probably useful to deal with it in some detail. The monetary gold in 
question had been seized by the Germans in Rome in 1943 and subse- 
quently constituted part of the pool of looted gold which was placed under 
the control of the three occupying Powers—the United States, the United 
Kingdom and France—by the Paris Agreement on Reparation of Janu- 
ary 24, 1946, to be distributed in accordance with the provisions of this 
Agreement.*° The gold, which had been seized in Rome, was claimed both 
by Albania and Italy, and in 1951 the three occupying Powers decided, in 
an agreement reached in Washington, to submit to an arbitrator the ques- 
tion whether Italy or Albania, or neither of them, had the right to the 

22 For example, the Peace Treaties of 1947 gave the Allies a right to retain enemy 
property situated in their territory, to liquidate such property and to apply the proceeds 
against the claims which they and their nationals had against the enemy country. See 
Fitzmaurice, ‘‘The Juridical Clauses of the Peace Treaties,’’ 73 Hague Academy 
Recueil des Cours 324 ff. (1948); Mann, ‘‘Enemy Property and the Paris Peace 
Treaties,’’? 64 Law Quarterly Review 402 (1948); see also Hyde, International Law 
732, 736 ff. (2d ed., 1945). 

23 See Domke, ‘‘ American Protection against Foreign Expropriation in the Light of 
the Suez Canal Crisis,’’ 105 Univ. of Pa. Law Review 1033, 1039 (1957). The blocked 
assets in Britain were estimated at about $420,000,000 and those in the United States 
at $50,000,000. See New York Times, March 2, 1957, pp. 1, 13. 

24 See especially the statement of the British Foreign Secretary, Mr. Morrison, 488 


H.C. Deb. 981 (1951). 
25 148 British and Foreign State Papers 96 (1947); 40 A.J.I.L. Supp. 117 (1946). 
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gold. Neither Albania nor Italy was a party to the Washington Agreement. 

Italy, it may be noted, had two types of claims to the gold. First, the 
claim was that the gold was Italian, and that the corresponding share in 
the gold pool should accordingly be attributed to Italy rather than to 
Albania. Secondly, Italy claimed that even if the gold were Albanian 
gold within the meaning of the Paris Reparation Agreement, Italy had un- 
satisfied claims against Albania (based on the Albanian confiscation of 
Italian assets) 2° which should have priority over any other claim, and 
therefore if it turned out that Albania had a share in the gold pool, that 
share should go to Italy rather than to the United Kingdom. 

The question of the transfer of the share in question to the United 
Kingdom was dealt with not in the Tripartite Agreement but in an ac- 
companying statement issued by the three governments at the same time.*’ 
This statement said that if the Arbitrator found that Albania would be 
entitled to the share in the gold pool, the three governments would transfer 
this share to the United Kingdom in partial satisfaction of the judgment in 
the Corfu Channel Case, unless within 90 days either Albania or Italy 
should contest the transfer before the International Court. In short, an 
opportunity was to be afforded to the other interested countries to estab- 
lish a better right to the gold share through the proceeding in the Court 
if they wished to do so. The three governments agreed that they would 
be respondents in a case brought before the Court for this purpose, and 
they also agreed to comply with any decision of the Court on this point. 
Thus, the tripartite statement afforded a measure of judicial control over 
the proposed attachment, which could be initiated by either of the states 
that had competing claims. 

The Arbitrator, Mr. Sauser-Hall, found in his Award that, for the 
purpose of the Paris Agreement, the Albanian claim was valid, although 
he pointed out that it was not within his competence to deal with the claims 
of Italy which did not arise under this Agreement but which were based 
on alleged wrongs of the Albanian Government to Italy as, for example, 
arising under the Albanian nationalization law.** He also noted in his 

26 1.C.J. Pleadings, Case of the Monetary Gold Removed from Rome in 1943 (Italy v. 
France, United Kingdom and United States), at 127. 

27 The United States registered the Washington Agreement with the United Nations 
on June 14, 1951, 91 U.N. Treaty Series, No. 1240. The accompanying statement had 
not been registered at the time of the hearings before the International Court, but was 
subsequently registered. I.C.J. Pleadings, op. cit. note 2, p. 174. It does appear in 
Brit. Parl. Papers, Cmd. 8242 (1950/51) and in 24 Dept. of State Bulletin 785, 786- 
787 (1951). 

28 ‘‘ Besides, it would have been impossible for the three Governments to refer these 
questions and claims to the arbitrator for decision without going beyond the limits of 
their duty as fixed in the Act of Paris, for these claims for restitution of gold were not 
founded on the basis of Part ITI of the said Act of Paris. As possible disputes on 
this subject can only be settled by international—arbitral or judicial—proceedings, with 
the consent of the States concerned, the Statement to accompany publication of the 
Washington Agreement provides that they may give rise to special proceedings insti- 
tuted in the International Court of Justice by Albania or by Italy, or by both, and the 
aforesaid Statement shall be deemed to be, for these proceedings and for the time 
determined in the Statement, an acceptance of the jurisdiction of the Court by the 
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Opinion that any transfer to the United Kingdom was subject to the pos- 
sible decision of the International Court if either of the claimants initiated 
such proceedings. 

In fact, Italy did apply to the Court within the 90 days set in the 
Washington statement, but then claimed that the Court lacked competence 
to deal with the first Italian submission on the ground that Albania, which 
did not participate, was a necessary party to the determination of this 
question. The Court accepted this contention and decided it could not 
take jurisdiction in the case. In view of the Italian application, the United 
Kingdom could not perfect its title to the Albanian share of the gold and 
therefore the transfer of that share has been suspended indefinitely.** 

Although the British did not succeed in effecting an attachment, the 
ease will probably be considered a precedent for any future efforts to 
satisfy a judgment debt through the seizure of assets under the control of 
a third person. The legal theory underlying the proposed transfer was 
not expressed in the Washington statement nor in any other con- 
temporaneous declaration of the three governments. However, on the oc- 
casion of the proceeding in the International Court, the Legal Adviser of 
the United Kingdom, Sir Gerald Fitzmaurice, did summarize the principles 
which he considered as justifying the proposed transfer. The essence of 
this position was that, in a case where a judgment of an international 
tribunal had been contravened or disregarded, 


. all countries are, if not bound, at any rate entitled to take all 

such reasonable and legitimate steps as may be open to them to prevent 
such an occurrence, and either individually or by common action to do 
what they can to ensure that judgments, particularly of this Court, 
are duly implemented and carried out—at any rate, so long as the 
rights of third countries are respected.*” 
. . . On account of the fact that there was an outstanding judgment 
of the Court against Albania in favor of the United Kingdom which 
had never been satisfied, and in view of the general interest, and, 
indeed, within certain limits, duty, which all countries can be regarded 
as having to further the implementation of the Court’s judgments— 
it would have been possible on these grounds for the three Governments 
to direct that the share attributable to Albania in the Gold Pool 
should be transferred to the United Kingdom .. .* 


It should perhaps be noted that this legal theory, cogent as it may seem, 
has not been entirely persuasive to everyone. For example, Professor 
Covey Oliver, writing in this JouRNAL,** expressed grave doubt that the 
three governments had the right to agree that the Albanian gold share 
should be attached for the satisfaction of the Corfu Channel Judgment in 
the absence of a decision by the International Court or by the Security 


three Governments which made the Statement.’’ Quoted in the I.C.J. Pleadings, op. cit. 
note 2, at 135, 136; digested in 49 A.J.I.L. 403 (1955). 

29 [1954] L.C.J. Rep. 19; digested in 48 A.J.I.L. 649 (1954). 

30 I.C.J. Pleadings, op. cit. at 126. 

31 at 131. 

s2 Oliver, ‘‘The Monetary Gold Decision in Perspective,’’ 49 A.J.I.L. 216 (1955). 
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Council authorizing such transfer. In his view, the separate British claim 
against Albania should have been insulated from the restitution operation 
under the Paris Agreement. The gist of his argument appears to be that 
the three governments were acting as fiduciaries under the Paris Agreement 
and therefore that their specific duty in that capacity must prevail over any 
right or claim to assist in self-help measures intended to bring about 
execution of a Court judgment. He does suggest indirectly that this 
fiduciary duty could have been overriden by a Security Council decision 
(presumably under Article 94 of the Charter) or by a decision of the In- 
ternational Court authorizing the transfer. 

It is not entirely clear from Professor Oliver’s brief comment just why he 
considered that the fiduciary duty of the three governments would have 
been contravened by the proposed transfer. In the first place, the gov- 
ernments certainly acted properly, as trustees normally do, in referring 
to an appropriate tribunal the question of the ownership of the gold. Once 
the gold was found to be Albanian, then the question was presented as to 
whether the British claim based on the judgment should have priority over 
any competing claims, particularly the Italian claim based on an alleged 
earlier wrong committed by Albania. With respect to this point, the three 
governments gave Italy full opportunity to establish its position before the 
International Court and to have the issue determined on its merits. In 
short, under these arrangements both possible competing claimants, Italy 
and Albania, were given at least one and, in a sense, two opportunities 
to establish their claims to this share of the gold pool before it could be 
transferred to the United Kingdom. If we assume that the Court would 
have had an adequate opportunity to decide the ease (that is, if Albania 
had participated), then it is difficult to see why Italy or any other bene- 
ficiary under the Paris Agreement would have had a legitimate reason for 
complaint. 

In any event, Mr. Oliver’s point rests essentially on the duty that may 
have been imposed on the three governments by virtue of the Reparation 
Agreement. From the point of view of this paper, it seems useful to 
exclude this factor and to consider, on a more general basis, the legal 
principles that would justify an attachment by a third state of assets 
belonging to a debtor state in order to satisfy the judgment of an inter- 
national tribunal. The essential legal propositions in brief are: 


1. That states are entitled under international law (and possibly may be 
considered under a duty) to assist in the execution of a decision of the 
International Court, if that decision has not been complied with and the 
successful party requests such assistance ; 

2. That such assistance may include transferring to the judgment ereditor 
assets of the judgment debtor which are located in the territory of the third 
state without obtaining the consent of the debtor state and without ob- 
taining the sanction of the Security Council or a further decision of the 
International Court; 

3. That the right of the third state to effect such transfer is subject to 
a duty on its part to take necessary measures to safeguard any competing 
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claims of other parties as, for example, by providing for judicial control 
as to the respective claims of all parties. 


Although these propositions may seem novel, they are implicit in the 
action taken by the United States, France and the United Kingdom in 
the Monetary Gold Case, and in that sense, it is fair to say that the prin- 
ciples were regarded by the three governments as consistent with the re- 
quirements of international law. 

One implication that may reasonably be drawn is that the principles 
should apply not only to the execution of a judginent of the International 
Court, but equally to the carrying out of any other obligatory decision of 
an international judicial or arbitral tribunal. It also may be inferred 
from these principles that the right of the third state to attach assets to 
satisfy a judgment which is binding in international law prevails over the 
sovereign immunity that the debtor state may possess in respect of the 


assets in question. 


Enforcement through Municipal Courts 


If the assets of the non-complying state may be attached by a third state 
at the request of the judgment creditor in order to satisfy a binding inter- 
national decision, then it would seem justifiable to permit such enforcement 
through the machinery of municipal law. There are two possible obstacles 
to this procedure, but neither appears insurmountable. 

The first may arise from the necessity of obtaining an ezrequatur before 
the national court will recognize and give effect to the international judg- 
ment. This requirement would mean in effect that the international decision 
would have to conform to certain standards imposed by the state of enforce- 
ment on all decisions emanating from a non-domestic jurisdiction. The 
question whether an international judgment requires an exequatur did 
come up in a Belgian case (Socobelge v. Greece) ** in which a Belgian 
firm sought to attach funds of the Greek Government in Belgium in reliance 
on a decision of the Permanent Court, which declared certain earlier 
arbitral awards in favor of that company as obligatory. The Belgian 
court held that an erequatur was required, since the international court 
judgment emanated from a ‘‘non-national jurisdiction,’’ and it could 
not be considered as self-executory because of its international character. 
However, the court did rule that the arbitral award constituted sufficient 
‘*title’’ to support an attachment of assets belonging to a debtor as a type 
of conservatory action under Belgian law. 

Whatever the merits of this particular decision may be, it does suggest 
the possibility that an international judicial or arbitral award may be the 
basis of a municipal law proceeding brought by the successful state against 
the state which has not carried out the award. A proceeding of this kind 
would presumably not be necessary in the territory of the creditor state, 

33 Société commerciale de Belgique c. Etat hellénique et Banque de Gréce, Brussels 
Civil Tribunal (1951), 1953 Recueil Sirey Jurisprudence I, IV, 1; summarized in 47 
AJ.LL. 508 (1953). 
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for in that case, as indicated above, action by the Executive Department 
could be taken to levy on assets of the debtor state. However, where the 
creditor state seeks to levy on the debtor’s assets in a third state, that third 
state may not be willing to take such action through its political depart- 
ment, and therefore the creditor would wish to have recourse to suit in a 
national court. In that case, there would seem to be good reasons for the 
national court to recognize the international award merely on the basis 
of an appropriate certification of authenticity without imposing any ad- 
ditional requirements.** 

The main obstacle to a municipal court proceeding of this kind would 
be the jurisdictional immunity of the respondent state. In the Socobelge 
ease, the Belgian court found, as mentioned above, not only that the 
attachment (saisie-arrét) was valid without an erequatur, but that the 
funds of Greece thus attached were not entitled to immunity from measures 
of execution. The principal ground for this conclusion was that the funds 
of the Greek Government (although derived from Marshall Plan grants) 
were related to business which it had done in Belgium. The latter point 
is consistent with the position taken in many countries (based on the dis- 
tinetion between tus gestionis and ius imperti) denying sovereign immunity 
to state-owned property connected with the commercial activity of the 
state.*° It shows that at least in those countries an enforcement procedure 
in the municipal courts against the debtor state may be feasible. 

It can also be argued that, even where countries do not have the excep- 
tion to state immunity based on acts iure gestionis, an exception to im- 


24See note by Fre yria, Recueil Sirey, op. cit. above. With respect to this peint, 
mention might be made of the provisions in the Treaty on the European Coal and 
Steel Authority and in the Treaty on the European Economic Community (Common 
Market) which provide for the enforcement of international decisions under municipal 
law without any formality other than certifying the authenticity of such decisions. 
These provisions, however, are applicable only in the case of decisions imposing financial 
obligations on enterprises or persons other than states. See Art. 92 of the Treaty on 
the European Coal and Steel Authority, 46 A.J.I.L. Supp. 146 (1952), and Art. 192 of 
the Treaty on the European Economie Community, 51 A.J.I.L. 923 (1957). 

35 On the problem of sovereign immunity, see Seidl-Hohenveldern, ‘Commercial Arbi 
tration and State Immunity,’’ International Trade Arbitration 87 (Domke, ed., New 
York, 1958). A recent example of the application of the traditional concept of sovereign 
immunity to attachment appears in Garnishment Proceedings Against Occupant 
(Austria) Case, 1952 Int. Law Rep., No. 44, where the District Court of Appeal of 
Vienna refused to allow a garnishment order to be served on the United States Govern 
ment. Note also the reaction of the British Government to the Italian court order re 
quiring the British Pavilion at the Venice Biennial Exhibition to be attached and sold. 
The Times (London), May 7, 1958, p. 10, col. 4; May 8, 1958, p. 8, col. 5. 

For the opposite view, see Federated People’s Republic of Yugoslavia v. Kafr el 
Zayat Cotton Company (1951), where the Civil Tribunal of Alexandria, Egypt, was 
willing in principle to allow attachment against a foreign sovereign engaged in trade, 
but on the particular facts in the case refused it, since it violated a section in the 
Egyptian Code of Civil Procedure. 

For the United States, see U. 8. Dept. of State ‘‘Tate’’ letter, 26 Dept. of State 
3ulletin 984-985 (1952); Rep. of China v. National City Bank, 348 U. S. 356 (1955) ; 
Claudy, ‘‘The Tate Letter and the National City Bank Case,’’ 1958 Proceedings, Ameri- 
can Society of International Law 80. 
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munity should be made in proceedings to enforce a binding judgment of the 
International Court or even of an international arbitral tribunal. As we 
have seen, the United States, France and the United Kingdom have already 
recognized in the Monetary Gold affair that they would have the right to 
take enforcement measures against the assets of the debtor state in order 
to satisfy a Court judgment. If that is acceptable under international 
law, then there would seem to be no reason why the same rule should not 
apply to proceedings by the creditor state in the courts of a third state. 
From the standpoint of the third state, there might be some advantage in 
this, since a proceeding in the municipal courts is the normal way of en- 
forcing judgments and avoids to some extent the political onus of an act 
by the Executive. It also would provide the necessary measure of judicial 
control to safeguard against the possibility of competing claimants. It is 
true that this will involve an exception to immunity which may be resisted 
in those countries which have steadfastly refused to make such exceptions ; 
but it would not involve any great inroads into the traditional doetrine, 
for it would only apply in the relatively rare cases where a state has not 
complied with a pre-existing international award. In support, it could 
well be maintained that the obligation in the Charter to carry out the 
judgments of the International Court (or the similar obligation under 
customary international law to carry out other binding international 
awards) should prevail over a claim of immunity, at least as far as 
concerns the assets of the debtor state which are not used for essential 


state purposes. 


Use of Armed Force 


May the aggrieved state resort to armed force (or demonstration of 
foree) to compel a recalcitrant state to perform its obligations under an 
international judgment or arbitral decision? Under classic international 
law, a state had the right to use an appropriate degree of force against 
another state which had violated its legal prerogatives; ** and this right 
extended to forcible measures of ‘‘self-help’’ to bring about compliance with 
an international award.*’ A well-known example is the Cerruti Case, 
where Italy resorted to a naval demonstration directed against Colombia, 
which had not complied with an arbitral award rendered by President 
Cleveland; the damages awarded were subsequently paid by Colombia.** 

[It has been generally assumed that such unilateral recourse to force has 
been outlawed by the Charter of the United Nations, particularly by Article 
2, paragraphs 3 and 4. Article 2(4) prohibits the threat or use of force 
‘‘against the territorial integrity or political independence of any state, 
or in any other manner inconsistent with the purposes of the United Na- 

86 3 Hyde, International Law 1686 (2d rev. ed., 1945). 

37 Thus the Porter Convention (The Hague, 1907) on limitation of foree for recovery 
of debts stated that the undertaking not to resort to force was not applicable when the 
debtor state, ‘‘after arbitration, fails to submit to the award.’’ 5 Hackworth, Digest 


of International Law 623 (1943). 
386 965 (1912). 
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tions,’’ and Article 2(3) contains the obligation that Member States settle 
their disputes by peaceful means ‘‘in such a manner that international 
peace and security, and justice are not endangered.’’ These principles 
have been taken to mean that states are now prohibited from resorting to 
force except in two situations: (1) in self-defense in the event of an armed 
attack (as provided in Article 51 of the Charter), or (2) pursuant to en- 
forcement action taken by a competent organ of the United Nations.® 
\‘nder this interpretation, it follows that an aggrieved state would not have 
the right to use armed force or threaten armed force even for the purpose 
of compelling another state to carry out a binding judicial or arbitral 
decision. 

This interpretation has not received universal support. A contrary point 
of view maintains that forcible action to vindicate a legal right does not 
fall within any one of the three categories proscribed by Article 2(4).*° 
Such action, it is claimed, would not necessarily be inconsistent with the 
purposes of the United Nations where a state, after resorting to peaceful 
settlement through either judicial or arbitral procedures, has been unable 
to obtain execution by the other party or enforcement action by the Se- 
curity Council after invoking Article 94.*' In that situation, the argument 
runs, it could not be maintained that the aggrieved state would be pro- 
hibited from using force to secure the specific legal right recognized by the 
judgment of an international tribunal when all other legitimate means 
have been exhausted, and it is clear that the state taking action has no 
designs against the political independence or territorial integrity of the 
non-complying state. 

Although this argument may at first seem persuasive, especially in the 
light of the limitations on enforcement by international organizations, it 
does not, in my opinion, stand up on closer analysis. It is true that uni- 
lateral enforcement of an award may not be directed against the territorial 
integrity or political independence of the non-complying state, but it is 
difficult to conclude that such use of armed force can be consistent with 
the primary purpose of the Charter, namely, the maintenance of peace. 
Indeed, the very purpose of introducing the omnibus phrase in Article 
2(4): ‘for in any manner inconsistent with the purposes of the United 
Nations’’ was to plug the loophole that would otherwise exist in the 
legal barrier against the use of force except as specifically authorized by the 

39 Jessup, A Modern Law of Nations 157 et seq. (1948); cf. Art. 2 (3) of the Draft 
Code of Offenses against the Peace and Security of Mankind, prepared by the Inter- 
national Law Commission at its Sixth Session (U.N. General Assembly, 9th Sess., 
Official Records, Supp. No. 9 (A/2693), p. 11; 49 A.J.I.L. Supp. 21 (1955); R. J. 
Alfaro, ‘‘La Question de la Définition de ]’Agression,’’ 29 Rev. de Droit. Int. 367, 
374 (1951); Q. Wright, ‘‘ Intervention, 1956,’’ 51 A.J.I.L. 257 (1957). 

40 Stone, Aggression and World Order 95-101 (1958). 

41 Vulean, ‘‘L’Exécution des Décisions de la Cour International de Justice d ‘apres 
la Charte des Nations Unies,’’ 51 Rev. Gén. de Droit Int. Pub. 192-195 (1947). After 
an examination of the Charter provisions, Vulean came to the conclusion that: ‘‘ Pour 
nous, done, un Etat Membre des Nations Unies, qui voit que la décision judiciaire lui 
donnant gain de cause n’est pas exécutée par son adversaire, continue d’avoir la 
faculté d’employer la force contre celui-ci, afin d’obtenir exécution de la dite décision.’’ 
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Charter.** In this context, at least, the Charter gives priority to ‘‘peace’’ 
over ‘‘justice,’’ and to permit a breach of international peace to compel 
execution of a judicial award (or to vindicate any other specific legal right) 
would do violence both to the text and dominant intentions of the draftsmen 
and signers. It is, moreover, far from evident that the administration of 
international justice would be served by permitting armed force to be 
used to compel execution. It is pertinent to recall the comment of the 
International Court of Justice in the Corfu Channel Case, in which disap- 
proval was expressed of the demonstration of naval force by the United 
Kingdom, even though it was in reaction to violations of its legal rights. 
The Court observed that the British naval intervention was ‘‘the mani- 
festation of a policy of force, such as has, in the past, given rise to most 
serious abuses and such as cannot, whatever be the present defects in inter- 
national organization, find a place in international law.’’ The Court 
went on to say: 
Intervention is perhaps still less admissible in the particular form it 
would take here; for, from the nature of things, it would be reserved 
for the most powerful States, and might easily lead to perverting the 
administration of international justice itself. 

A further point may also be involved. Suppose the state which has won 
the award is prevented from exercising its legal right by the armed force 
of the non-complying state. Would this justify counter-measures of a 
forcible character? Here, it seems to me, the legal issue would depend 
on the justification of the right of self-defense rather than on the obliga- 
tion to give effect to a judicial decision. It has been suggested that a state 
has the right to ‘‘take armed action in self-defense against any actual 
armed interference with the enjoyment of rights under international 
law.’’4* It seems to me that this may go too far; surely some consideration 
must be given to the degree of importance of the right interfered with. An 
international tribunal may, for example, decide that property in state A 
belongs to a national of state B, but state A, through armed force, inter- 
feres with the carrying out of this award. In that case, it would be most 
doubtful that self-defense would justify armed action by state B. Simi- 
larly, one can conceive of a number of other cases where the legal right 
in question involved issues which could not be regarded as of sufficient 
consequence to justify armed action, even though the recalcitrant state 
itself had relied on force to interfere with t!.c enjoyment of the recognized 
right. On the other hand, one may envisage a possible situation in which 
a state would use armed foree to prevent the carrying out of an interna- 
tional decision recognizing substantial territorial rights or a vital right 
of passage, and where counter-measures of a forcible nature by the ag- 

42 See report of Committee I to Commission I at San Francisco Conference relating 
to Art. 2(4). 6 U.N.C.L.0. Does. 459 (Doe. 944, p. 14). See particularly the summary 
report of the 11th Meeting of Comm. I/1, Doe. 784, par. 7, loc. cit. 335. 

43 [1949] I.C.J. Rep. 35; see article by Nasim Hasan Shah, 53 A.J.I.L. 595 at 600 
(1959). 

44 Schwarzenberger, Report to Int. Law Ass’n., 1958, on ‘‘Some Aspects of the 
Principle of Self-Defence,’’ p. 24. 
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grieved state could be validly justified as self-defense in response to armed 
attack. But here, too, some caution is required in opening the door to 
unilateral action, even in affirmation of a judicial decision. The use of 
armed force must of course be conditioned on ‘‘necessity’’—a ‘‘great and 
immediate necessity’’ in order to come within the scope of legitimate de- 
fense ; and similarly, the amount of force used must be reasonably related 
to the force which it is designed to counteract and not grossly in excess of 
what is required.*® In short, the recognized conditions for exercising the 
right of self-defense would be applicable to such use of force as may be 
justified to overcome the forcible interference with the carrying out of a 
judicial or arbitral award. 


III. ENFORCEMENT THROUGH INTERNATIONAL ORGANIZATION 


The obvious inadequacies of ‘‘self-help’’ on the political as well as the 
practical level led naturally to the conception of enforcement through in- 
ternational institutions. The League Covenant in its Article 13(4) first 
gave legal expression to this conception. Its omission from the Dumbarton 
Oaks Proposals (probably because of the United States attitude which 
favored limiting the Security Council powers to those under Chapters VI 
and VII of the Charter) was noted by several governments which, at San 
Francisco, submitted comments and proposals based in one form or an- 
other on the Covenant provision.** Earlier, at the Washington meeting 
of the Committee of Jurists, consideration had been given to the possi- 
bility of an enforcement provision in the Statute of the Court, but it was 
agreed that this was a post-adjudicative question to be dealt with by the 
political organs, rather than by the Court.*7 The proposals in San Fran- 
cisco resulted in Article 94(2) of the Charter—a provision which, al- 
though never applied (and only once invoked), has given rise to a good deal 
of discussion among commentators. Because of its unique importance in 
institutional enforcement, it warrants fairly close examination in the pres- 
ent paper. 

The text of Article 94(2) reads: 


2. If any party to a case fails to perform the obligations incumbent 
upon it under a judgment rendered by the Court, the other party may 
have recourse to the Security Council, which may, if it deems neces- 
sary, make recommendations or decide upon measures to be taken 
to give effect to the judgment. 


Differences between Charter and Covenant Provisions 


A textual comparison between the Charter provision and the analogous 
paragraph in the Covenant reveals several interesting differences. Article 
13(4) of the Covenant stated: 


45 See Bowett, D. W., Self-Defense in International Law (New York, 1958), reviewed 
below, for an excellent treatment of the whole subject. 

463 U.N.C.1.O. Does. 336 (Belgium); pp. 233, 246 (Brazil); p. 421 (Ecuador) ; 
pp. 368-369 (Norway); pp. 208, 209, 211, 225, 229-230 (Venezuela); 13 ibid. 507, 509, 
522-523 (Cuba). 

47 14 ibid. 209, 210, 853. See also Rosenne, The International Court of Justice 102- 
103 (1957). 
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The Members of the League agree that they will earry out in full 
good faith any award or decision that may be rendered and that they 
will not resort to war against a Member of the League which complies 
therewith. In the event of any failure to carry out such an award 
or decision, the Council shall propose what steps should be taken to 
give effect thereto. 

The following discrepancies between the two articles are immediately 
apparent: 

1. The Covenant provision applied to ‘‘any award or decision,” 
whereas Article 94(2) is limited to judgments of the International 
Court. (Proposals in San Franciseo to extend the enforcement 
provision to arbitral awards were not adopted, but nothing appears 
in the records as to the reasons for this decision. ) 

The Covenant placed upon the League Council a mandatory duty to 


bo 


propose measures to give effect to the award or decision; whereas 
Article 94(2) is clearly permissive. The words 
sary’’ in that paragraph were added in the later stages of the 
San Francisco meetings in order to make 
ary power of the Security Council.’’ * 

3. The language of the Covenant imposed on the League Council the 
duty to act proprio motu, whereas Article 94(2) expressly places 
upon the successful party the option of seeking recourse to the 
Security Council. Thus the Security Council is not placed in the 
‘*artificial position of being designated in the Charter as the auto- 
matic law-enforcement agency of the Court.’’*® It has been ob- 
served that the League text was in fact never construed to require 
the Council to assume on its own initiative the function of enforce- 
ment, and in the one case where the provision was invoked it was at 
the specific request of the judgment creditor.*° 

4. The Covenant provision, unlike the Charter, expressly prohibited 
Members from resorting to war against any Member which had 
complied with an award or decision. The omission of this provision 
in the Charter is presumably based on the assumption that it is 
superfluous. 


if it deems neces- 


‘more clear the discretion- 


Conditions under Which the Security Council May Assume Jurisdiction 
under Article 94(2) 


The question which has given rise to most discussion in connection with 
Article 94(2) relates to the jurisdictional grounds for Council action: in 


4813 U.N.C.I.0. Does. 459; 17 ibid. 97. 49 Rosenne, op. cit. 104. 

50 This was a dispute which had arisen between Greece and Bulgaria concerning certain 
forests situated in Central Rhodopia. After an award had been rendered by the arbi- 
trator appointed to deal with the dispute, Greece alleged that the Bulgarian Government 
had refused to carry out the award and requested that the question be placed on the 
agenda of the Council of the League with a view to the application of Art. 13 (4) of the 
Covenant. At the Council meeting, when the question was considered, an agreement 
was reached by the parties on the method of settlement, and there was no need for 
the Council to take action. See League of Nations Official Journal (1934), pp. 1432- 
1433 and 1477. 
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particular, whether its competence under Article 94(2) is independent of 
its powers under other provisions of the Charter. Why this should be a 
problem is not apparent from either the text of the Charter or the reports 
of San Francisco, for these seem to be entirely clear on the authority given 
to the Council to take up the matter, at the request of the successful litigant, 
regardless of whether the issue relates to peace and security. The intention 
of the sponsors as expressed in Committee VI/1 of the San Francisco Con- 
ference was to emphasize ‘‘respect for Judgments of the Court’? and ex- 
pressly to implement this principle.°t The discussion which took place 
in the Advisory Committee of Jurists and in the Co-ordination Committee 
lends further support to the view that the proposed Article 94(2) would 
confer additional authority on the Council, even in matters which might 
not relate to peace and security.” 

The major, if not the only, reason why controversy has arisen on this 
question appears to be the comments of a representative of the State De- 
partment in his testimony before the Senate Committee on Foreign Rela- 
tions during the consideration of ratification of the Charter.®* It was the 
essence of his testimony that the Council could not take up a matter under 
Article 94(2) unless it first made the determination of either a possible 
danger to peace or threat to peace required under Chapters VI and VII 
of the Charter. In his words ‘‘the Council may proceed, I suppose, to eall 
upon the country concerned to carry out the judgment but only if the 
peace of the world is threatened and if the Council has made a determina- 
tion to this effect.’’ 

As several commentators have observed, it is difficult to find support for 
this view in either the text of Article 94(2) (or, for that matter, in any 

113 U.N.C.LO. Does. 298. 

The Advisory Committee of Jurists, after redrafting the proposed Art. 94(2) bs 
inserting the words ‘‘if it deems it necessary,’’ stated that ‘‘this Article confers upon 
the Seeurity Council certain functions of a substantive character’’ and directed the See- 
retary to refer the text to Committee III/2 for its attention (17 U.N.C.1.0O. Does. 409). 

i In the Co-ordination Committee, when the draft of Art. 94(2), as amended by the 
Committee of Jurists, was discussed, Mr. Golunsky, U.S.S.R., pointed out that the 
article ‘‘made a considerable change in the functions of the Security Council.’’ 
‘*Formerly,’’ he said, ‘‘the Security Council had jurisdiction only in matters concerned 
with the maintenance of peace and security. This Article would give the Council 
authority to deal with matters which might have nothing to do with security.’’ (Ibid. 
97.) An examination of the verbatim records shows that no objection was raised to 
the viewpoint that the authority conferred by the article on the Security Council ex- 
tended to matters which might not relate to peace and security. It is to be pointed 
out, in this connection, that whether the failure of a party to comply with a decision 
of the Court creates a situation affecting international peace and security is a different 


question, on which the Security Council may decide in accordance with Chapter VI 
or VII of the Charter. 

53 U. §. Senate, Committee on Foreign Relations, Hearings on the Charter of the 

> United Nations, July, 1945, pp. 286-289. 

: 54 Ibid. 286-287. The State Department representative, Dr. Pasvlosky, further stated 

t that ‘‘the Council is not a sheriff in the sense that the Council enforces the Court’s 

7 deeision when the Court asks it to enforce it.’’ ‘‘The Council,’’ he said, ‘‘simply 


. handles a political situation which arises out of the fact that the judgment of the Court 
is not being earried out by one of the parties.’’ 
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other article of the Charter) or in the travaux préparatoires. Nor is it 
apparent that there are any reasons of policy or general principle to justify 
such restriction on the right of the Council to act under Article 94(2). 
Indeed, if it should be necessary that there be a threat to the peace before 
the suecessful party can obtain the assistance of the Council, there would 
evidently be a direct incentive for that state to claim that it may be com- 
pelled to resort to force or to other acts endangering international peace— 
a consequence which was almost surely not intended and which cannot 
be considered as desirable. 


Scope of Review by the Security Council in Dealing with a Case under 

Article 94(2) 

A second question which has received some attention relates to the scope 
of review of the Council when a ease is brought under Article 94(2), and 
particularly whether the Council may decide on a claim of ‘‘excess of 
power”’ or other alleged basis of nullity. Concern has been expressed that 
the Council may find itself in the position of an appellate tribunal faced 
with the necessity of passing on the legal questions decided by the Court.** 

It is, of course, likely that in a case brought before the Council under 
Article 94(2), the non-complying state will seek to justify its position by 
invoking one or more of the generally accepted legal grounds. It is, 
however, also not improbable that it will, in addition, bring forth other 
grounds for its refusal to perform. Previous experience suggests that 
one such claim will be that the Court’s judgment did not deal with all of the 
relevant aspects of the dispute and that other considerations must be 
weighed as part of the political context of the issue before the Council. 
The opposing party, seeking Council assistance, will naturally lay stress 
on the binding effect and finality of the judicial decision and seek to ex- 
clude consideration by the Council of claims of nullity and appeals based 
on moral or political considerations. It may safely be anticipated that the 
members of the Council not involved in the particular controversy will, on 
the whole, be reluctant to pass upon legal issues already decided by the 
Court; not only are the prescriptions of the Statute clear as to the finality 
of the judgment but, in addition, the experience in the Council has shown 
that its members generally have been strongly averse to assuming the 
role of a judicial body, at least in the sense of deciding specifically on 
opposing legal contentions.*® 

If the claims by the opposing parties appear to raise a new legal question 
not dealt with by the Court, then it might be difficult for the members of 
the Council to exclude its discussion, but they may request an advisory 
opinion of the Court or perhaps reference to an ad hoc committee of 
jurists.°’ These devices might prove convenient in the particular cir- 

55 Vulcan, loc. cit. note 41, pp. 196-197. 

56 See 5 Repertory of Practice of United Nations Organs 24-30; Repertoire of the 
Practice of the Security Council, 1946-1951, pp. 235-238. 

57 See Vulean, loc. cit. note 41, pp. 196-197; G. Scelle, ‘‘Théorie et pratique de la 
fonction exécutive en droit international,’’ 55 Hague Academy Recueil des Cours 16 
(1936). 
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cumstances if the legal claims appear to have particular importance or if, 
for other reasons, the Council considers that a decision on legal points 
may be useful, even, perhaps, so as to delay the necessity of Council action. 

The more likely prospect, as indicated above, is that the issues which 
will emerge in the Council will be an amalgam of what are considered to be 
‘*political’’ and ‘‘legal’’ questions. The claims and counterclaims of the 
parties will necessarily relate to the cireumstances which have followed the 
judicial decision as well as to the moral and political matters that might 
have been left out of the Court’s deliberations. The Council will not then 
be faced with the necessity of deciding on the precise legal issues, but it 
almost surely will deal with the matter on a broader basis. It will, in 
short, be neither a sheriff nor an appellate tribunal, but a political body 
competent to take account of the widest range of considerations that may 
be involved in determining whether, and to what extent, the coercion of the 
international community shall be brought to bear upon the recalcitrant 
state. 


Nature of the Enforcement Measures that May be Adopted by the Security 
Council under Article 94(2) 


Article 94(2) contains no definition or apparent limitation as to the 
‘‘recommendations’’ or ‘‘measures’’ to be taken to give effect to the judg- 
ment. Nor is there any indication in the San Francisco records or the 
practice of the Council which supports a restriction on the Council in this 
respect. But here, as in the case of the jurisdictional grounds for Council 
action, the matter has been rendered controversial by statements made by 
State Department officials before the Senate Committee in July, 1945, sug- 
gesting that the authority of the Council under Article 94(2) is limited to 
the powers granted to it by Chapters VI and VII. It follows, of course, 
that on this view the Council may only make the recommendations included 
within Chapter VI or (if there has been a determination that the condi- 
tions of Article 39 are satisfied) ‘‘decide’’ upon measures within the scope 
of Chapter VII. 

Legal commentators, in the United States and elsewhere, have generally 
dissented from this interpretation, fer the obvious reason that it renders 
Article 94(2) largely superfluous and thus frustrates the evident intent of 
the San Francisco draftsmen to provide specially for a means of giving 
effect to judgments of the Court, irrespective of the relationship that non- 
performance may have to peace and security.** 

If Article 94(2) does confer independent authority on the Council, then 
there appears to be no persuasive reason why the Council should be re- 
stricted to the ‘‘measures’’ mentioned in Articles 41 and 42 of Chapter 
VII.°° Of course, the Council may look to these articles to see what 

58 See Ross, Constitution of the United Nations 102-103 (1950); Bentwich and 
Martin, A Commentary on the Charter of the United Nations 167-168 (1950); Kelsen, 
The Law of the United Nations 541-543 (1950); Sloan, ‘‘ Enforcement of Arbitral 
Awards in International Agencies,’’ 3 Arbitration Journal 145 (1948). 

59 Art. 41 reads as follows: ‘‘The Security Council may decide what measures not 
involving the use of armed force are to be employed to give effect to its decisions, and 
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kind of enforcement measures may be available to it, though here some 
doubt may arise as to whether the operations contemplated by Article 42 
involving the use of armed force ‘‘to maintain or restore international 
peace’’ are within the Council’s authority under Article 94(2), in the 
absence of the requisite determination under Article 39. This doubt 
would probably not arise in regard to the measures mentioned in Article 41, 
which do not involve the use of armed force and include ‘‘complete or 
partial interruption of economic relations and of rail, sea, air, postal, 
telegraphic, radio, and other means of communication, and the severance 
of diplomatic relations.’’ These measures may in certain circumstances 
provide a useful indication to the Council of the action it could take under 
Article 94,° if a considerable degree of coercion appeared to be called for. 

There may, however, be situations which call for other measures to give 
effect to the judgment. Looking to the analogy of municipal law (and 
the experience relating to the ‘‘ Monetary Gold’’ discussed in part II above, 
it is apparent that a judgment creditor state might seek a Council decision 
which would order Member States to attach (or seize) assets in their terri- 
tory belonging to the recalcitrant state for the purpose of satisfying the 
obligations under the judgment. If the Council took such a decision under 
Article 94(2), it would be binding under Article 25 on all Members and 
would prevail over their obligations under any other international agree- 
ment or customary international law. 

A somewhat different question would arise if the Council determined 
that there were reasons for not giving immediate effect to the judgment. 
One suggestion that has been made on this point is that the Council could 
simply suspend the operation of Article 76 of the Rules of Court under 
which the judgment becomes binding on the parties the day on which it 
is read in open Court.** This type of moratorium (it is suggested) would 
not undermine the authority of the Court but simply suspend the obligatory 
force of the judgment on the ground that new proceedings have inter- 
vened. 

This hypothetical possibility is an indication of the variety of measures 
that may be envisaged for the Security Council action; there would appear 
to be no @ priori reason to exclude any of these possibilities from the realm 
of the Council’s discretion. 


it may call upon the Members of the United Nations to apply such measures. These may 
include complete or partial interruption of economic relations and of rail, sea, air, 
postal, telegraphic, radio, and other means of communication, and the severanc 
of diplomatic relations.’’ 

Art. 42 reads as follows: ‘‘Should the Security Council consider that measures prv 
vided for in Article 41 would be inadequate or have proved to be inadequate, it may 
take such action by air, sea, or land forces as may be necessary to maintain or restore 
international peace and security. Such action may include demonstrations, blockade, 
and other operations by air, sea, or land forces of Members of the United Nations.’’ 

60 Art. 41 would not of course be invoked in a strict sense, but simply furnish a guide 
to the Council as to measures that might be appropriate. 

61 Rosenne, op. cit. note 47, p. 106. 
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Voting in the Security Council under Article 94(2) 


As in any matter involving the Security Council, some reference must 
be made to voting procedure. In the present case, it appears to be gen- 
eraily agreed by writers that action by the Council under Article 94 is 
not procedural and hence is subject to the veto.®* It would also seem that 
there is no obligation on a party to abstain from voting on a proposed rec- 
ommendation or decision under Article 94(2).°* Thus any permanent 
Member which is a party to the case can prevent, by its veto, any decision 
of the Council not favorable to it. Although this has been deplored, the 
Interim Committee which considered it was divided, and consequently it 
was unable to make any recommendation on the question as to whether a de- 
cision under Article 94(2) was procedural. The General Assembly 
in its subsequent resolution suggesting categories in regard to which the 
veto should not apply also refrained from taking any position on Article 
94(2).“ 


Application of Article 94(2) to Interim Measures Indicated by the Inter- 
national Court of Justice 


The only case in which Article 94(2) has been invoked as a basis for 
Security Council action has been the interim measures decision in the 
Anglo-Iranian Oil Case. In bringing the case before the Council, the 
United Kingdom contended that the Council has the power to take action 
both under Article 94(2) and under the Statute of the Court to deal with 
non-compliance with interim measures.® There would be no point, its 
representative stated, in making the final judgment binding, if one of the 
parties could frustrate that decision in advance by actions which would 
render the final judgment nugatory.®* In reply, the representative of 
Iran questioned whether the Council was under any obligation to enforce 
an interim order which could not be regarded as a final judgment of the 
Court.** Another representative agreed that the Council was not com- 
petent to take action where there was no judgment of the Court.® In 
the end, the Council decided to postpone further discussion until the Court 
decided on its own competence; subsequently when the Court found that 
it had no jurisdiction, the order for interim measures lapsed, and with it 
the question of enforcement. 

The discussion in the Council threw little light on the principles under 
which Article 94(2) might apply to interim measures. It is likely that the 

62 Vulean, loc. cit. note 41, pp. 201-202; Kelsen, op. cit. 541, 543-544; Day, Le Droit 
de Veto dans 1’O.N.U. 229 (Paris, 1952); Brugiére, La Régle de 1’Unanimité des 
Membres Permanents au Conseil de Sécurité 124 (Paris, 1952). 

63 Kelsen, op. cit. note 58, p. 541; Sloan, loc. cit. note 58, p. 146. 

64 U.N. General Assembly, Res. 267 (III); see also Report of the Interim Committee 
to the General Assembly (Jan. 5—-Aug. 5, 1948), General Assembly, 3rd Sess., Official 
Records, Supp. No. 10, pp. 3 and 14. 

65 Security Council, 6th Year, Official Records, 559th Meeting, par. 93. 

66 Ibid., par. 94. 67 Ibid., 560th Meeting, pars. 59-62. 

6* Ibid., 562nd Meeting, par. 38. 
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indecision of the Council was attributable to the doubts which several 
Members had regarding the competence of the Court on the merits of the 
ease. In another situation, it may well be that the Members of the Council 
would consider that they had adequate authority to decide on measures to 
enforce an interlocutory order, particularly where the preservation of the 
res was considered to be essential to the primary objective of the judicial 


proceeding. 


Enforcement Measures through Other International Bodies 


Although Article 94(2) expressly confers competence on the Security 
Council to deal with non-performance of judicial decisions, it would also 
be open to Member States to bring cases of non-compliance before the Gen- 
eral Assembly, which, under Article 10, undoubtedly, has the competence 
to discuss a case of non-performance of a binding judgment of the Court * 
and to make recommendations not only to the recalcitrant state but to all 
other Member States. Such recommendations could involve implied or 
express condemnation of the defaulting state, and thereby bring to bear 
pressure of a political and moral character. Some Members may take the 
view that a serious contravention of a judgment of the Court may justify 
the Assembly in recommending that other measures, such as the interrup- 
tion of economie and diplomatic relations, be taken by Member States in 
order to bring about compliance in accordance with the obligation assumed 
under the first paragraph of Article 94 as well as under the Statute of 
the Court. 

The constitutions of the specialized agencies have also in certain cases 
taken cognizance of the possible need for measures to secure compliance 
with judicial decisions. For example, under the Constitution of the Inter- 
national Labor Organization, the governing body has the power, if a Mem- 
ber ignores a decision of the Court, to take ‘‘such action as it may deem 
wise and expedient to secure compliance therewith.’’ *° 

In the case of the International Civil Aviation Organization, the con- 
stitutional provisions are more specific. They provide that the Assembly 
may suspend the voting power of any Member not conforming with a de- 
cision of an arbitral tribunal or the International Court of Justice; ™* and, 
moreover, the Contracting States undertake not to allow the airline of a 
Contracting State to operate in their territory, if the Council has decided 
that the airline is not conforming to a final decision of the Court or of an 
arbitral body.** 

Mention should also be made, in this connection, of the provisions relating 
to the European Coal and Steel Authority under which a Member State 
may, in effect, be fined (by the suspension of payments due to it) if that 
Member fails to comply with the treaty obligations, which include the 
obligation to carry out the decisions of the High Court.** 

69 Rosenne, op. cit. note 47, p. 108. 7015 U.N. Treaty Series 92 (Art. 33). 

71 Ibid. 354 (Art. 88). 72 Ibid. 354 (Art. 87). 

73 Treaty Establishing the European Coal and Steel Authority (Art. 88). 261 U.N. 
Treaty Series 221. 
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THE MAINTENANCE OF PUBLIC ORDER AT SEA AND THE 
NATIONALITY OF SHIPS * 
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Yale Law School 


INTRODUCTION 


Most comprehensively viewed, the international law of the sea comprises 
two very different sets of principles. One set of principles, establishing 
certain basic, overriding community goals, prescribes for all states the 
widest possible access to, and the fullest enjoyment of, the shared use of 
the great common resource of the oceans. The other set of principles, com- 
monly described as jurisdictional, expresses certain implementing policies 
designed economically to secure the basic community goals of shared use 
by establishing a shared competence among states in a domain largely free 
from the exclusive public order of any particular state." The main out- 
lines of the overriding principles prescribing shared use have long with- 
stood the attacks of exclusionary national egoism: the great bulk of the 
oceans are communis juris, not subject to exclusive appropriation by any 
particular state; in the interest of the fullest, peaceful, conserving use for 
the benefit of all mankind, all states are free in complete equality, upon 


* This article is a by-product of research aided by the Rockefeller Foundation, for 
whose assistance the authors express their thanks. 

1 Fulton, The Sovereignty of the Sea 537-603 (1911); Gidel, Le Droit International 
Public de la Mer (3 vols., 1932-1934) ; Smith, The Law and Custom of the Sea (3d ed., 
1959); Colombos, International Law of the Sea (3d ed., 1954); Jessup, The Law of 
Territorial Waters and Maritime Jurisdiction (1927). 

The theme of complementarity in the prescriptions of the international law of the 
sea is developed in McDougal and Schlei, ‘‘The Hydrogen Bomb Tests in Perspective: 
Lawful Measures for Security,’’ 64 Yale Law J. 648, 655-661 (1955); McDougal and 
Burke, ‘‘Crisis in the Law of the Sea: Community Perspectives versus National 
Egoism,’’ 67 ibid. 539, 558-567 (1958). 

The principles expressing the basic, overriding community policies about shared use 
may be observed, further, to exhibit their own special subordinate complementarities. 
The degree of shared use established by international law is the outcome of a weighing 
process which explicitly seeks, in the common interest of all states, appropriately to 
protect and balance both the inclusive interests of the general community of states and 
the exclusive interests of particular states in protecting their internal value processes. 
This accommodation of the two types of interests is implemented by complementary 
preseriptions which both state the broad community policies of protection and point to 
and weight the specific, detailed factors in the processes of use and claim which must 
be taken into account for rational balancing in particular contexts. For further discus- 
sion and illustration, see the articles cited above. 
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condition of making necessary accommodation for the like freedom of 
others, to participate to the utmost extent of effective capability in the 
shared use of this great common resource; the exclusive competence of 
states is strictly confined to that assertion of authority which is reasonably 
necessary to protect both their inclusive interest in the shared use of the 
oceans and their exclusive interest in securing their internal processes from 
invasions and deprivations originating at sea.” 


JURISDICTIONAL PRINCIPLES BuILT ABOUT NATIONAL CHARACTER 


The implementing, jurisdictional, principles by which the general com- 
munity of states seeks to make effective its overriding policies of shared use 
have long been built, in response to the omnipresent imperatives of 
harmonious and economic co-operation, about certain allocations of com- 
petence which require high certainty and easy precision in identification 
of the national character of ships.* For interactions upon the high seas, 
each state * has imposed upon it responsibility under both customary inter- 
national law and by many explicit agreements for the lawful conduct of 
ships to which it has ascribed its national character; each state may apply 
its authority to the ships to which it has aseribed its national character and 
to events occurring upon such ships; each state may protect the ships to 
which it has aseribed its national character against interferences and 


2 See, generally, sources cited above, note 1. 

3 The distinction between decision that a state’s attribution of national character is 
irrelevant and decision denying a state’s competence to attribute nationality is some- 
times confused by confusing two different references of the word ‘‘nationality.’’ The 
word may be given both a factual reference and a ‘‘legal consequence’’ reference. See 
Silving, ‘‘ Nationality in Comparative Law,’’ 5 A. J. Comp. Law 410 (1956). 

The factual reference is, of course, to the act, the authoritative decision, of a state in 
its attribution of national character. The legal consequence reference is to the responses 
which authoritative decision-makers later make to this fact upon problems of access to 
the oceans, the application of coercion to vessels, labor relations, taxation, and so on 
Thus, by reference to legal consequences the same vessel could be said to have many 
different ‘‘nationalities’’ for many different purposes—one nationality for access, 
another for the purposes of application of coercion, another for labor problems, another 
for taxation, and so on. 

The employment of the word ‘‘nationality’’ in the second reference, to legal con 
sequences, leads, we suggest, to unutterable confusion in discussion and encourages the 
invocation of wholly irrelevant contexts and decisions in argument and policy applica 
tions. It has all the vices which are elsewhere categorized as ‘‘normative-ambiguity.’’ 
See Lasswell and McDougal, ‘‘ Legal Education and Publie Policy: Professional Train 
ing in the Public Interest,’’ 52 Yale Law J. 203 (1943). 

In this article we shall use the word ‘‘nationality’’ to refer to the fact that a state 
attributes its national character to a vessel. The legal consequences which other 
authoritative decision-makers attach to this fact we propose to explore in a series 0! 
carefully delimited problems, raising in very different degree the policy relevance of this 
fact. 

4 Our reference in this article is only to ‘‘recognized’’ states. The special difficulties 
arising with respect to unrecognized states are so complex as to require separate treat 
ment. Some of these difficulties appear in The Maret, 145 F. 2d 431 (1944). See also 
Briggs, ‘‘ Non-Recognition in the Courts: The Ships of the Baltic Republics,’’ 37 A.J.L.L. 
585 (1943). 
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deprivations by others. No state may preclude the ships of other states 
from access to the high seas or directly apply its authority to the ships of 
other states, except as may be authorized by international law. Every 
ship is required to have a national character, and scant protection is af- 
forded ships which have no nationality. For interactions within their 
internal waters and territorial sea, coastal states are of course authorized to 
assert authority over ships of other states for the protection of their exclu- 
sive interests, but states which have ascribed their national character to 
these ships are also conceded a limited concurrent jurisdiction for the pro- 
tection of their interests.® 


ATTRIBUTIONS OF NATIONAL CHARACTER TRADITIONALLY CONCLUSIVE 


The necessary high certainty and easy precision in identification of the 
national character of vessels, required by such jurisdictional principles, 
have traditionally been achieved by according states a virtually conclusive 
unilateral competence to confer their nationality upon vessels. The mode 
by which national character has traditionally been conferred upon vessels 
has been by the simple act of a state in making formal attribution through 
appropriate registration and documentation.’ Historically states have, of 
course, as a matter of domestic policy, conditioned their bestowal of na- 
tional character upon vessels by many different criteria. But as a matter 
of international law, until very recent date, states have universally been 
regarded as possessing a practically unlimited discretion in their choice of 
eriteria.* The only limitation commonly accepted has been that a state 


5 Thus Professor A. P. Higgins states: ‘‘La nationalité du navire est l’une des 
garanties fournies par le droit international pour la liberté de la navigation, et tout 
batiment naviguant en haute mer doit avoir un caractére national et étre en mesure d’en 
établir la preuve. La possession d’une nationalité sert de base au contrdle et a la 
protection exercés par 1’Etat du pavillon; ¢’est aussi une garantie pour les autres Etats 
au point de vue de la répression des torts dont peuvent se rendre coupables les gens qui 
sont & bord. Les conditions fixées par les Etats pour ]’acquisition de la nationalité ‘ont 
pour objet d’assurer la possibilité ou d’accroitre la facilité et 1’efficacité du contrdle, en 
Higgins, 


permettant de reconnaitre a distance la qualité, la nationalité des navires.’ 
**Le régime juridique des navires de commerce en haute mer en temps de paix,’’ 30 
Hague Academy Recueil des Cours 5, at 20 (1929, V) 

6 Jessup, op. cit. note 1 above; 3 Gidel, op. cit. note 1 above; Colombos, op. cit. note 1, 
above; Rienow, The Test of the Nationality of a Merchant Vessel (1937); Potter, The 
Freedom of the Seas (1924); United Nations Secretariat, Memorandum on the Regime 
of the High Seas, U.N. Doe. A/CN.4/32 (1950). 

tienow appropriately emphasizes the rdle of the state: ‘‘To impress effectively its 
nationality on vessels and to be assured that such nationality will be respected, a State 
must take certain established steps intended to make other States cognizant of certain 
particulars: that the vessel has met to the satisfaction of the State all the statutory 
conditions; that the State considers the vessel one of its own. These are the points 
which the practice of the United States, and that of foreign States, has consistently 
exemplified.’? Rienow, cited above, at 116. 

8 This conclusion is confirmed by almost any source to which one turns. Thus, half 
a century ago, Westlake wrote: ‘‘The conditions on which different states admit ships 
to their register, or otherwise grant them the right to carry their mercantile flag, are 
very various ... [b]ut with such conditions international law has no concern: it suffices 
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may not confer its national character upon a vessel already having the 
national character of another state. The rationality of this simple system 
is attested by the high degree in which the states of the world have in 
modern times achieved their community objectives in the shared uses of 
the oceans. 


THe PrRoposeD SUBVERSION IN GENUINE LINK 


Unfortunately, in recent years efforts have begun to be made to limit the 
exclusive competence of states to ascribe their national character to vessels 
by new and ill-defined criteria which would confer upon states a unilateral 
competence to question, and even deny, each other’s ascription of nation- 
ality. These efforts have culminated in the recently formulated Conven- 
tion on the High Seas ?° which, if adopted and interpreted as some suggest, 
might introduce vast and costly uncertainties into the simple, rational, in- 
herited system. Article 5 of this convention, after correctly emphasizing 
the traditional exclusive competence of each state to determine the condi- 
tions for the aseription of its national character to ships, projects a newly 
devised restriction upon this competence in the form of an undefined re- 
quirement of a ‘‘genuine link.’’ The relevant words of Article 5 read: 

There must exist a genuine link between the State and the ship; in 
particular, the State must effectively exercise its jurisdiction and con- 
trol in administrative, technical and social matters over ships flying 
its flag. 

seyond the extraneous criteria introduced by the words ‘‘in particular,’’ 
the convention nowhere specifies what content is to be written into ‘‘ genuine 
link.’’ Still more confusingly, the convention leaves entirely unspecified 
such vital matters as who is to apply the requirement and what sanctioning 
consequences are to be attached to failure to conform. The drastie poten- 
tialities of possible interpretations are, however, made all too clear in the 
formative discussions in the International Law Commission and in the 
appraisal of subsequent commentators. Thus, Professor Max Sgrensen, 
Chairman of the Danish Delegation at the Geneva Conference, in a 
pamphlet published under the auspices of the Carnegie Endowment, takes 


that, for whatever reasons, a state accepts the authority and responsibility which result 
from the ship’s nationality.’’ 1 International Law 169 (2d ed., 1910). 

The Italian scholar Fedozzi expressed this unilateral competence in even stronger 
language: ‘‘Tout les Etats maritimes déterminent dans la plénitude de leur autonomie, 
les conditions de la reconnaissance ou de la concession de leur nationalité aux navires 
marchands et les documents nécessaires pour la preuve de la nationalité elle-méme.’’ 
‘‘La condition juridique des navires de commerce,’’ 10 Hague Academy Recueil des 
Cours 5, at 49-50 (1925, V). 

Professor Sgrensen puts it this way: ‘‘International law has traditionally left each 
state free to determine under what conditions it will register and thereby confer its 
nationality upon a ship.’’ Sgrensen, The Law of the Sea 202 (International Concili- 
ation, Pamphlet No. 520, 1958). 

9 See Rienow, op. cit. note 6 above, at 16. 

10 U.N. Conference on the Law of the Sea, Official Records, Vol. II, Plenary Meetings, 
p. 135; 52 A.J.I.L. 842 (1958). (Hereinafter references to this convention are made 
merely by citing the relevant article where that is appropriate; otherwise no citation 
will be given.) 
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for granted that states may determine unilaterally whether a genuine link 
exists, and surmises that, if such a link between a vessel and the state does 
not exist, 
a foreign state should be free not to recognize the purported nationality 
of the ship and to treat it as a stateless ship, having no right of access 
to its ports.’ 
Professor Philip Jessup, building upon Professor Sgrensen’s conclusions, 
notes that the genuine link theory applied by the International Court of 
Justice with respect to individuals in the Nottebohm Case,’* ‘‘could easily 
be utilized internationally to determine the national character of corpora- 
tions and ships,’’ and boldly predicts that the 


law is in the process of development; the most that can be said is that, 
in the light of the court’s opinion in the Nottebohm Case, it is probable 
that if the issue were presented to it, that tribunal would sustain the 
link theory in its application to the nationality of ships.” 
Writing shortly before the Geneva Conference and obviously stimulated by 
the final Draft Articles adopted by the International Law Commission, a 
British author, Mr. A. D. Watts, in a major article on the protection of 
merchant ships, concluded that national ownership and not registration, 
1.e., nationality of owners, should be ‘‘the proper basis for the exercise of 
protection over private shipping.’’** In the opinion of Mr. Watts, a flag 
state should not be allowed to ‘‘protect’’ its ships until it has been estab- 
lished that there exists between them a ‘“‘strong link,’’ or a ‘‘real and 
effective link,’’ or, at least, an ‘‘effective link.’’ *° 
The uncertainties and potential dangers introduced by the convention 
in Article 5 are still further compounded by observing that the text of this 
article may be interpreted to embrace not one test but two tests. The 
words: ‘‘in particular, the State must effectively exercise its jurisdiction 
and control in administrative, technical and social matters over ships flying 
its flag’’ could be construed to mean that, even though a ship has passed 
a genuine link test, it may still fail to satisfy the additional criteria imposed 
by the quoted words. Even though a state’s attribution of national char- 
acter to a vessel may not be subject to challenge under any of the com- 
monly proposed references of genuine link, one state might still, under the 


11 Sgrensen, note 8 above, at 203. Professor J. H. W. Verzijl’s speculation about 
genuine link indicates even more clearly the possibilities of chaos. After alleging that 
the ‘‘ genuine link’’ is ‘‘now defined as to its main purport’’ and noting that the con- 
vention provides no sanction, Professor Verzijl declares that: 

‘*However, under these conditions international tribunals, municipal legislatures and 
municipal courts would seem to have been given a free hand to attach to the general 
requirement of ‘genuine link’ the legal consequences they deem fit and proper.’’ 
Verzijl, ‘‘The United Nations Conference on the Law of the Sea, Geneva 1958,’’ 6 
Nederlands Tijdschrift voor Internationaal Recht 115, 118 (1959). 

12 Nottebohm Case (second phase), Judgment of April 6, 1955, [1955] I.C.J. Rep. 
4; 49 A.J.I.L. 396 (1955). 

13 Jessup, ‘‘The United Nations Conference on the Law of the Sea,’’ 59 Columbia 
Law Rev. 234, at 256 (1959). 

14 Watts, ‘‘The Protection of Merchant Ships,’’ 33 Brit. Yr. Bk. Int. Law 52, at 84 
(1957). 15 Ibid. at 68, 73, 67. 
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assumed authority of these words, challenge such attribution and impose 
unspecified sanctions because the flag state does not assert sufficiently 
‘‘effective’’ control over the ship’s, say, ‘‘social matters.’’'® No more 
than for ‘‘genuine link,’’ does the convention anywhere specify meaning 
for ‘‘effective,’’ ‘‘jurisdiction’’ and ‘‘control,’’ or for ‘‘administrative, 
technical and social matters.’’ Since inherited traditions do not provide a 


‘ 


reliable guidance, it is again left to every state unilaterally to determine 
the applicable standards and appropriate sanctions. 


IRRELEVANT DEMANDS BY LABOR AND BUSINESS 


It is easily observed that the proposed innovations in the convention for 
identifying the national character of ships have been primarily stimulated 
by certain pressure groups, including both seamen’s unions and _ ship- 
owning interests, acting on both national and international levels. 

The perspectives of the pressure groups representing labor, as well as the 
wide range of interests which they seek to secure by application of the 
‘‘venuine link’’ concept, are fully documented in the proposals submitted by 
the Seafarers’ members of the International Labor Organization to its 
Committee on Flag Transfer. This unique document is so concise and 
comprehensive as to merit quotation at length: 


The Seafarers’ group has considered points in relation to flag trans- 
fers and submits that the following points should be considered in 
relation to any form of instrument which is finally adopted: 


1. Notice to be taken of the declaration made by the International 
Law Commission of the United Nations on the subject of merchant 
ships having a broader link with the country of registration than 
merely the formality of registration. 

2. The country of registration to have greater and more intimate 
jurisdiction over ships flying its flag, possibly by requiring that— 

(a) ships should be owned by companies having their principal 

place of business in the country of registration ; 

(b) each company shall have nationals of the registering country on 

its board of directors ; 

(ec) meetings of the boards of directors shall be held within the ter- 

ritory of the registering country. 

3. To make and adopt regulations designed to ensure that all ships 
flying its flag observe internationally accepted safety standards. 

4. To establish and operate a government-controlled ship inspection 
service within its territory adequate to the requirements of the ton- 
nage on its register and to ensure that all ships flying its flag are 
regularly inspected within its territory to ensure conformity with 
regulations issued under 3 above. 

5. To lay down regulations governing the recruitment, engagement 
and discharge cf seafarers serving in its ships according to interna- 
tionally accepted standards and establish the requisite government- 
controlled agencies to give effect to such regulations. 

6. To lay down regulations or legislation providing that not less 
than 25 percent of seafarers in any one ship are nationals of the 
country of registration. 

16 Compare below, p. 108, for potential requirements relating to labor conditions, 
a statement by Mr. Jenks, the I.L.0. representative at the Geneva Conference. 


on 


ons, 


1960} MAINTENANCE OF PUBLIC ORDER AT SEA 31 


7. To make and adopt regulations or legislation, if such do not 
already exist in the country, providing for the freedom of association 
of its seafarers. 

8. To ensure by regulation that proper repatriation for its seafarers 
be provided. 

9. To provide that seafarers will be covered by social security ar- 
rangements which in any case shall not be less than those provided 
for workers in other countries. 

10. To ensure that proper and satisfactory arrangements are made 
within the country concerned for the examination of candidates for 
certificates of competency and for the issuing of such certificates." 


The seriousness with which these proposals are made is confirmed by the 
report that the International Transport Workers’ Federation, in calling for 
a worldwide boycott of the ships flying flags of convenience, sought to at- 
tain the following objectives: (1) ‘‘ All ship owners should make monthly 
payments of $5.60 for each crew member into federation funds’’; (2) 
‘*Costs should be standardized for all shipping companies’’; (3) ‘‘Pay for 
all merchant seamen should be equalized.’’** The Federation expressed 
the hope that the boycott will eventually result in foreing all shipping 
Reviewing the causes of 


companies ‘‘into line with federation rules. 
this boyeott, a New York Times report asserted that it ‘‘involves so many 
facets that some of the central protagonists are confused as to the reasons 
for the boyeott, and even its objectives.’’ The article continues: 


The major unions around the world that have been pressing for 
action against ‘‘flags of convenience’’ now speak of the boycott as an 
economic wedge. They would use it to force the so-called runaway 
shipping lines to establish better union wage scales and working condi- 
tions. 

Despite the emphasis on unionization much of the fleets under the 
Liberian and Panamanian flags are now fully unionized. 

Ancther point that has been stressed in the past by the union critics 
has been safety. They charge that the runaway ships are not subject 
to the same standards as those imposed by the traditional maritime 
countries. 

This is another point that is reportedly no longer really valid.*° 


Writing on the same theme in an article entitled ‘‘Union Contract is Ship 
Boyeott Goal,’’ a staff correspondent of The Christian Science Monitor 
described the agitation about the flags of convenience as ‘‘the case of elusive 
employers being chased by unions.’’ With apparent knowledge of the 
real causes behind labor’s demands, he states: 


Neither side [?.e., shipowners and seamen] appears much concerned 
over what flag flutters from the ship’s stern. But the conflict is being 
waged with no less vigor because it revolves around dollars and cents. 


17 International Labour Conference, 41st Session, 1958, Flag Transfer in Relation to 
Social Conditions and Safety 5 (1957). 
18 New York Times, Nov. 15, 1958, p. 40. More recently it was reported that the aim 


of the American unions is to obtain for seamen serving on ‘‘runaway’’ ships the 


American wage seales ‘‘ . . . in most cases double and frequently treble those of Eu- 


ropean Maritime nations....’’ IJbid., Aug. 19, 1959, p. 58. 


i° Thid., Nov. 15, 1958, p. 40. 20 Ibid., Nov. 30, 1958, p. 48. 
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While American unions demand the return of vessels to the Ameri- 
ean flag, indications are they were more interested in obtaining con- 
tracts than in a return to the native colors. 

‘*It is immaterial to us whether these ships come back under the 
United States flag’’ said a spokesman for the Seafarers International 
Union, one of two large maritime unions involved in the boycott.*' 

The perspectives which inspire the shipping interests are equally matters 
of common knowledge. Thus Professor Sgrensen, a proponent of the 
‘‘venuine link’’ test, after alluding to certain unspecified abuses by states 
of their freedom to prescribe the conditions of the attribution of their na- 
tionality to ships, summarizes as follows: 


The problem of registration under flags of convenience was first 
raised by the International Transport Workers’ Federation shortly 
after the Second World War as a problem affecting the economic and 
social security of seafarers. Because of improved conditions in the 
many modern ships registered under flags of convenience, the emphasis 
has shifted since then. The problem is now also viewed as one of 
economic competition between the merchant fleets of traditionally 
maritime countries and the new and efficient vessels operating with 
lower costs under the flags of countries to which they are attached 
only by the administrative formality of registration.** 


No less specific is a report on shipping by the Organization for European 
Economie Co-operation which states: 


. [the] virtual freedom from taxation of ships sailing under the 
flags of convenience enables many of the shipowners concerned so to 
arrange their business enterprises that their profits are not liable to 
taxation in any country. They are thus able to devote to the expan- 
sion and development of their fleets that proportion of their profits 
which their competitors in other countries have to set aside to meet 
tax requirements. 


21 F. W. Roevekamp, The Christian Science Monitor, Dee. 2, 1958, p. 2. 

22Loc. cit. note 8 above, at 203. (Emphasis added. Throughout this article 
emphases are ours unless indicated otherwise.) 

In 1949, the International Dockers’ and Seafarers’ Conference adopted a resolution 
in which it was stated: 

‘*Having heard reports from Britain, Holland, Norway and Sweden about the sale 
to Panamanian registry of ships which are obsolete or uneconomie or which could not 
continue operation under their original flags because they no longer satisfy the survey, 
safety and other requirements of those countries .. . 


‘*Condemns the practice as menacing the established standards of the shipping in 
dustry and caleulated to place the traditional maritime countries at a serious dis 
advantage.’’ I.L.0., Conditions in Ships Flying the Panama Flag 46 (1950). 

Invited to elaborate on these charges by the I.L.O. Committee of Enquiry, especiail) 
established to investigate the matter, Mr. Oldenbroek, General Secretary of the Interna- 
tional Transport Workers’ Federation, described the conditions of, and in, these ships 
as ‘‘chaotic,’’ ‘‘very old,’’ ‘‘lacking discipline’’ and with low standards of safety. 
Requested by the I.L.0. Committee of Enquiry to supply ‘‘ more specific and detailed in- 
formation on the charges brought by the L.T.F.,’’ Mr. Oldenbroek promised to comply 
within a fortnight. However, ‘‘despite repeated requests,’’ the Committee was com- 
pelled to report with ‘‘regret’’ that ‘‘except for one or two vague and meagre documents, 
none of the information in question was received from the I.T.F.’’ Ibid. at 4, 5 and 7. 
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The real effect of such registrations is to bring the high operating 
costs incurred by ships registered in the U. S. down to a level nearer 
that of the general run in the countries of their foreign competitors. 
In a sense, therefore, it is the removal of a handicap rather than the 
gaining of an advantage which flows from these particular transfers.** 


A further illustration of the same perspectives is provided by the following 
comment: 


British and Norwegian shipowners have been pressing for some solu- 
tion to the convenience fleet problem by urging that all ships be able to 
prove that a ‘‘genuine link’’ exists between vessels and the flags they 
earry. However they have encountered great difficulty in defining 
the term ‘‘genuine link.’’ 

They have therefore welcomed actions taken by trade unions against 
convenience ships.** 


Thus, although on the question of boycott in an unusual solidarity with 
their employees, the shipowners in traditional maritime countries, never- 
theless, ‘‘admitted these measures did not constitute effective answers to 


the threat they faced from flag-of-convenience shipping.’’*® The variety 
of ills affecting the shipping industry is more fully summarized by the 
president of the United Kingdom Chamber of Shipping, who sees British 
shipping interests endangered not only by the flags of convenience but by 
two more ‘‘deadly enemies,’’ flag discrimination and subsidized merchant 
marines.** Some indication of the realism of the concern exhibited by 
maritime nations for their competitive position is indicated by an editorial 
comment in a British business magazine : 


23 Quoted in New York Times, April 6, 1958, p. 78, col. 1. Apparently the reference, 
unavailable to us, is to ‘‘Study on the Expansion of the Flags of Convenience Fleets 
and Various Aspects Thereof,’’ O.E.E.C. Doc. C (57), Jan. 28, 1958, cited in Sérensen, 
loc. cit. note 8 above, at 203, note 9. 

24 New York Times, Aug. 31, 1958, § 5, p. 11. 

25 Ibid. 

26 Mr. Robert D. Ropner in New York Times, Nov. 20, 1958, p. 70. Lord Winster’s 
list of complaints is even longer. Here are some samples: 

(1) ‘‘For instance, there is the question of subsidies.’’ 

(2) ‘*The trouble is that the depreciation allowed for taxation purposes is not 
proportionate to current replacement rates; and that fact, coupled with inflation, makes 
it difficult, if not impossible, for shipowners to replace ships out of earnings.’’ 

(3) ‘‘ Freight rates have fallen ecatastrophiecally. ...’’ 

(4) ‘* ... there is today far too much tonnage in existence for too little cargo.’’ 

(5) ‘‘In shipbuilding, costs continue to rise.’’ 

(6) ‘*An allied handicap to our shipping is flag discrimination. . . . The evil is on 
the inerease.’’ 208 Parliamentary Debates, House of Lords 323-330 (March 20, 1958). 

It should not be supposed that the pot and the kettle are any more distinguishable 
here than in other contexts. Thus Viscount Runciman conceded: 

‘Indeed, I think it would be quite difficult for us in this country to complain unduly 
of people using other flags than their own for the purpose of reducing their costs of 
operation, I have only to remind your Lordships of the considerable volume of 
Canadian-owned tonnage which is registered in this country at present for precisely 
that reason—a fact of which I do not think any of us is likely to complain. After all, 
to a certain point we must recognise that ‘fair’s fair.’ ’’ 208 Parliamentary Debates, 
House of Lords 341 (March 20, 1958). 
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The argument from safety often levelled against ‘‘Panholib’’ regis- 
tered shipping . . . ignores certain facts. While it may be true that 
‘‘Panholib’’ shipping is not regulated by legislation so stringent in 
matters concerning safety, health and welfare as that of traditional 
maritime nations, Panholib vessels in practice tend to be newer, with 
obvious advantages. And the vessels are classed and insured in the 
same way as those in traditional fleets; one need hardly say that 
insurers, perhaps less optimistic but equally as interested as Govern- 
ments in respect of the subject matter of their policies, set their own 


standards, which are naturally high.*' 
DEMANDED REMEDIES DANGEROUS AND UNECONOMIC 


It is believed that the innovations found in Article 5 of the Geneva Con- 
vention derive from certain fundamental misconceptions of problems and 
relevant policies. These innovations fail to distinguish the many very 
different types of problems in which the national character of ships is a 
factor, to delineate the policies uniquely relevant to the different types of 
problems, and to recommend remedies appropriate to the different problems. 
These innovations further completely misconceive the function served in 
maintaining a shared competence over the oceans by states’ attributions 
of their national character to vessels and the varying degrees of importance 
that should be ascribed to these attributions on many different problems. 
In justifiable endeavor to correct certain acknowledged evils, they recom- 
mend remedies which are both uneconomic in relation to the specifie evils 
to which they are addressed and positively dangerous in that they imperil 
many still cherished policies of the international law of the sea. 

Even the most casual inspection of the recommendations submitted to the 
International Labor Organization, quoted above, indicates that the problems 
about which labor is genuinely and appropriately concerned are very dif- 

27 5 Business Law Rev. 62-63 (1958). This statement, as far as it concerns the alleged 
abuses of safety by the vessels flying the flags of convenience, finds its most eloquent 
corroboration in the following words of the chairman of the American Bureau of Ship 
ping, where the majority of these vessels are classified: 

‘The inference has frequently been drawn that the ships of these fleets are sub 
standard with respect to design, maintenance, safety equipment, et cetera. . . 

*“Tt can be truthfully said with respect to those ships classed by the bureau that any 
such implications are unwarranted. From the standpoint of original design, mainte 
nance and safety, the ships of these fleets compare most favorably with the fleets of any 
other of the maritime nations in which the bureau has active participation. 


‘*There is in some quarters a belief that the fleets of Liberian and Panamanian 
registry are comprised largely of older ships sold out from under the flags of original 
registry as they are replaced by newer and more modern ships. Such beliefs are com- 
pletely unfounded.’’ New York Times, Jan. 28, 1959, p. 61. 

Similarly, in a major address in the House of Lords, Lord Winster stated: ‘‘Some- 
times people speak to me as if this tonnage under flags of convenience were comparable 
with the kind of second-hand motor car that one sees for sale outside garages on the 
Great West Road. It is not second-hand tonnage at all. The greater part of it is new 
and efficient tonnage. Some 35 per cent. of the tonnage under these flags is under five 
years old. Our comparative figure is 22 per cent., so we must not imagine that this is 
second-hand tonnage.’’ 208 Parliamentary Debates, House of Lords 329 (March 20, 
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ferent problems from those involved in the maintenance of the public order 
of the high seas with respect to which high certainty and easy precision in 
identification of the national character of vessels is so important. It will 
be observed that these problems which concern labor are essentially related 
to usual labor unions’ demands such as better working conditions, higher 
wages, better and more abundant job opportunities, greater sharing in 
profits derived from maritime commerce and trade, more comprehensive 
social security, and the like. However much one may, and does, sympathize 
with these objectives of seafarers, it should not be overlooked that the 
perspectives behind the proposals submitted to the International Labor 
Organization by the representatives of labor embrace so many irrelevant 
and abuse-prone standards that, should they be adopted as conditions upon 
which to base the recognition of states’ ascription of their national character 
to ships, the unimpeded flow of ocean trade would be placed in serious 
jeopardy. It does not seem that the most economic sanction for these 
standards should be a denial of the validity of a state’s attribution of na- 
tional character to vessels. On the contrary, the authorization of such 
denial by unilateral decision of other states, as proposed, must necessarily 
endanger the freedom of the seas and in particular the most vital element 
of this freedom—freedom of access.** Certainly there are available alterna- 
tives for the establishment and maintenance of appropriate labor standards 
which do not involve such disproportionate risk. 

It is equally obvious that the principal problem with which the shipping 
interests are concerned, that is, the maintenance of their competitive posi- 
tion in world maritime commerce and trade, is also a very different prob- 
lem from those with which the traditional law of the sea is concerned. The 
problem with which the shipping interests are concerned is basically that 
of competition within the industry. Thus, Professor Syrensen again pro- 
vides the best testimony to this by correctly stating that what is really at 
stake ‘‘is a problem of the regulation of international competition in an 
important industry rather than a problem of the law of the sea.’’** The 
drastic innovation proposed in the ‘‘genuine link’’ requirement for deter- 
mining the nationality of ships not only is no solution to this problem of 
competition, but, by permitting unilateral decision to interfere with 
traditional inclusive uses, may positively endanger appropriate solution. 
The whole of the international law of the sea, including both basic policies 
and jurisdictional principles, has long been based upon the historically 
verified postulate that the greatest production of values for the entire 
community is to be achieved by the highest degree of internationalization, 
with the freest access by all, and with only those restraints necessary to safe- 
guard productivity and the fewest possible restraints in favor of particular 

28 It was reported that some Geneva Conference ‘‘observers’’ interpreted the mean- 
ing of the genuine link standard as follows: ‘‘A nation unfriendly to the United States 
could, by applying the genuine link criterion, refuse to recognize the nationality of a 
Liberian ship owned by United States interests’’ and ‘‘delay the ship, refuse to admit 
her to port, or at worst, seize the ship and her cargo.’’ New York Times, April 9, 
1958, p. 66. 
2° Loc. cit. note 8 above, at 205. 
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exclusive national interests. Any unnecessary interference with the 
traditional freedoms of access and shared competence can be expected only 
to reduce the total amount of values created for sharing among all par- 
ticipants in the exploitation of the oceans. Instead of attempting to kili 
the goose that lays the golden egg, states finding themselves in a difficult 
competitive position might well consider appropriate changes in their own 
fiscal and tax legislation or, perhaps, a more economic allocation of their 
resources.*° A commentator in a British business magazine has provided 
a sober suggestion. He states: 


The balance can be reversed by measures designed to relieve the 
‘*traditional’’ shipowner of the burden of taxation to a considerable 
extent, but the rights and wrongs of such a course are matters of 
economics and politics, not law.** 


So far, at least one state has taken this course and the results have already 
abundantly proved that action on a national level can bring about desired 
outcomes most rapidly and at least cost.** 


Tue DERIVATION FROM NOTTEBOHM 


It is perhaps worth noting that certain of the contemporary misconcep- 
tions about the rédle of the nationality of ships appear to derive from 
over-extrapolations of the Nottebohm decision. The International Law 


30 Addressing the meeting of the representatives of the United States and nine West 
European nations held in June, 1959, in Washington, D. C., Under Secretary of State 
Dillon said: 

**To the extent that there is actual tax avoidance through the use of tax havens, it 
seems to me that this is, first and foremost, a problem for the tax authorities in the 
particular country whose taxes are being avoided. This is obviously a complex problem 
with ramifications far beyond the shipping field. As a practical matter, if differences 
in national tax policies cause difficulties for shipowners, it would appear that the solu- 
tion, at least in the short run, may have to be found by the individual country which 
considers that its own shipowners are operating at a competitive disadvantage.’’ 41 
Dept. of State Bulletin 14 (1959). 

Viscount Simon, a former President of the British Chamber of Shipping, in a debate 
on merchant marine in the House of Lords, described the causes of the ills which burden 
the British shipping industry very realistically: 

‘*T think it is perfectly clear that there are only two things which are really re- 
sponsible for this languishing position. One is unavoidable. It is the fact that 
shipping is an international business in which the British shipping industry is in 
competition with the whole world, and therefore the rate of reward must be less than 
the rates in more sheltered industries. And because the reward is less, it is more 
difficult to attract capital. . . . The other difficulty under which we languish is the 
burden of tax. It *s not merely the level of taxation but the system as applied to 
industry. ... 

‘*The position would clearly be serious enough, even if there were not the matter of 
flags of convenience, to which reference has been made.’’ 208 Parliamentary Debates, 
House of Lords 356-357 (March 20, 1958). 

315 Business Law Rev. 63 (1958). Im citing this stricture for our purpose we are 
not to be taken as approving the distinction between law and polities. 

82 Thus, during a single year, the Greek merchant fleet gained 955,083 gross register 
tons, much of which ‘‘has been attracted to the Greek flag by the revision of the nation’s 
maritime legislation.’’ New York Times, Sept. 8, 1959, p. 56. 
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Commission seems to have been the first to attempt to transplant the prin- 
ciple of ‘‘real and effective’’ link there enunciated into the wholly different 
environment of the law of the sea. In seeking to provide an ‘‘account 
of the background’’ to the Commission’s articles on the law of the sea for 
the use of the General Assembly, the United Nations Secretariat observed : 


In connexion with the question of the nationality of ships, it may be 
noted that, in the Nottebohm case, the International Court of Justice 
enunciated certain principles concerning the duty of one State to 
recognize the nationality legislation of another State. Although this 
case concerned the nationality of individuals . . . the Court considered 
the matter of nationality in general terms. It is possible, therefore, 
that some of the principles laid down by the Court may be relevant to 
the question of the nationality of ships; in particular, to the question of 
the circumstances under which one State may or may not be obliged 
to recognize the national character of ships of other States.** 


This suggestion was readily accepted by Mr. Watts, who begins his article 
on the protection of merchant ships with the statement that ‘‘the right to 
protect a ship does not necessarily belong to the State whose nationality 
that ship has, nor is the legitimacy of ascribing to a ship a nationality of 
its own acceptable without question,’’ basing these views on both the de- 
cision of the International Court in the Nottebohm Case and the acceptance 
and extension of the principle there enunciated by the International Law 
Commission in its draft Article 29 (now Article 5 of the convention) .** 
Professor Sgrensen is even more explicit in dependence on the Nottebohm 
decision : 


It is well established that each state has the right to determine the 
conditions under which it will grant its nationality to an individual, 
but a state is not in all circumstances bound to respect a naturalization 
effected by another state. Only if the grant of nationality is based 
upon a genuine connection between the state and the individuals, and 
is thus the legal expression of a real and effective nationality, can it be 
invoked against foreign states as a valid legal act.*® 


The reliance placed by Professor Jessup upon the Nottebohm Case has 
already been mentioned. Spokesmen from New Zealand and Norway at 
the Geneva Conference also referred to the Nottebohm decision as pro- 
viding a useful analogy. Thus the representative of New Zealand stated: 


If any State purported to confer its nationality upon an individual, 
that action would not, in ordinary circumstances, be questioned by 
other States. But, in the exceptional case, other States had the right 
to look behind the form and to examine the substance. The principle 
of the ‘‘genuine link’’ embodied a parallel rule in regard to the na- 
tionality of ships, and the granting of a flag must not be a mere ad- 
ministrative formality.** 

38 U.N. General Assembly, 11th Sess., Official Records, Agenda Item 53, Annexes, p. 
29 (1956-1957). 

84 Loc. cit. note 14, at 52. 35 Loc. cit. note 8, at 204. 

36 Mr. Waite, speaking in the Second Committee. United Nations Conference on the 
Law of the Sea, Official Records, Vol. IV, Second Committee (High Seas: General 
Regime), p. 65, U.N. Doc. A/CONF. 13/40 (1958) (hereinafter cited as Official Records 
with appropriate volume number). 
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THe Decision SLIGHTLY OvER-EXTRAPOLATED 


It is not difficult to demonstrate that the policy which the International 
Court of Justice regarded itself as applying in the Nottebohm Case has 
little, if any, relevance to problems in which the conclusiveness of a state’s 
attributions of nationality to a ship is at stake. Thus, the Court itself very 
strictly delimited the scope of its decision. To counsel’s argument that 
‘‘the essential question is whether Mr. Nottebohm, having acquired the 
nationality of Liechtenstein, that acquisition of nationality is one which 
must be recognized by other States,’’ *? the Court responded : 

This formulation is accurate, subject to the twofold reservation that, 
in the first place, what is involved is not recognition for all purposes 
but merely for the purposes of the admissibility of the Application, 
and, secondly, that what is involved is not recognition by all States 
but only by Guatemala.** 

Guatemala, the Court emphasized, had been the ‘‘main seat’’ of Nottebohm’s 
activities for 34 years and remained ‘‘the center of his interests and of his 
business activities’’; Nottebohm had been a German national from birth 
and had shown no desire to ‘‘dissociate himself from the government of 
his ecountry’’; Nottebohm’s ‘‘actual connections with Liechtenstein were 
extremely tenuous’’ and ‘‘it was impossible to disregard the circumstances, ’’ 
including the fact that Germany was at war, under which Liechtenstein 
had conferred its nationality.“ Even with respect to individuals, not to 
mention ships, the scope of the Court’s actual decision is, accordingly, most 
severely confined. The Court makes clear, further, that the prior decisions 
upon which it depends most heavily in creating its new concept of ‘‘ genuine 
link’* are cases of ‘‘dual nationality.’’ In such eases, arbitrators, the 
Court states, ‘‘have given their preference to the real and effective na- 
tionality, that which accorded with the facts, that based on stronger factual 
ties between the person concerned and one of the States whose nationality 
is involved.’’*° By aceepted principles regarding the competence of 
states to confer nationality upon individuals, several states may confer 
their nationality upon the same individual, even though that individual 
never budges from the hamlet of his birth; hence, the attribution of no 
one state can be regarded as automatically conclusive, and international 
decision-makers must have criteria for choice.*' With respect to ships, in 
$7 [1955] I.C.J. Rep. 4, 17. 38 Ibid. 

39 Tbid. at 24-26. 40 Ibid. at 22. 

‘1On many problems, international practice has of course attributed a very high 
degree of conclusiveness to a state’s attribution of nationality to an individual. Briggs, 
The Law of Nations 471 (2d ed., 1952); Parry, ‘‘The Duty to Recognise Foreign Na- 
tionality Laws,’’ 19 Zeitschrift fiir Auslindisches Recht und Vélkerrecht 337 (1958); 
Weiss, Nationality and Statelessness in International Law 200 et seq. (1956) ; Silving, 
‘*Nationality in Comparative Law,’’ 5 A. J. Comp. Law 410 (1956). This policy 
reinforces the policy we recommend for vessels. 

The special difficulty with respect to individuals is, as indicated in the text, that an 
individual may lawfully acquire more than one nationality. In such instances, whet 
different states make competing claims to the same individual, a tribunal must choose 


between claims and, if the decision is to be a ‘‘reasoned’’ decision in terms of com 
munity policy, must necessarily establish some criteria of choice. In establishing such 
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contrast, by principle which has never been directly questioned, attribution 
of nationality by one state precludes all subsequent attributions so long 
as the first endures, and international decision-makers are confronted by 
no necessity to choose between competing claimants. The criteria which 
the Court specifies for giving content to its concept of ‘‘genuine link’’ are, 
again, quite clearly relevant only to human beings and wholly inapplicable 
to inanimate objects, like ships. The Court states: 


. . . the habitual residence of the individual concerned is an important 
factor, but there are other factors such as the centre of his interests, 
his family ties, his participation in public life, attachment shown by 
him for a given country and inculeated in his children, ete.*? 


Later the Court refers to ‘‘demographic factors’’ and describes nationality 
as 


a legal bond having as its basis a social fact of attachment, a genuine 
connection of existence, interests and sentiments, together with the 
existence of reciprocal rights and duties.*® 


To derive from applications of criteria of this type to the competence of 
states to confer nationality upon individuals, principles assumed to be 
relevant to limiting the competence of states to attribute nationality to 
ships is, if not an exercise in irrelevancy, certainly a disguised mode of 
stating that because certain limits have been imposed on states with respect 
to individuals for some problems, other limits ought to be imposed with 
respect to ships for other problems.** 

It is by no means clear, furthermore, precisely what generalizations may 
be derived from the Nottebohm Case for projections into the future as 
dependable or desirable policy even with respect to individuals. The de- 
cision in the case has been severely criticized by commentators for the 
limitations which it imposes upon the international protection of human 


criteria, the policies so vaguely adumbrated in the concept ‘‘genuine link’’ could per- 
haps be elaborated by appropriate operational indices to serve community purposes. 

With respect to vessels, however, this necessity for establishing criteria for choice 
between competing claimant states does not arise. The insistent requirements of public 
order upon the high seas have forced states to establish a simple rule of priority in 
time: the first attribution of national character to a vessel precludes all later attribu- 
tions. To superimpose upon this clear and easily applicable policy any further require- 
ments, which states may use at their unilateral discretion, to the genuineness of the first 
attribution would be entirely to defeat this policy. 

42 [1955] I.C.J. Rep. 4, at 22. 43 Ibid. at 23. 

44The Court placed great emphasis upon ‘‘special circumstances’’ under which the 
change of Nottebohm’s nationality had been obtained and in no doubtful terms ex- 
pressed its conviction that the real purpose of the change was ‘‘to enable him to 
substitute for his status as a national of a belligerent state that of a national of a 
neutral state.’’ Ibid. at 26. ‘‘Guatemala is under no obligation to recognize a na- 
tionality granted in such circumstances,’’ concluded the Court. Ibid. 

Throughout its decision the Court stresses the importance of allegiance, motivation, 
spiritual association and similar mental processes—all of which are quite obviously inap- 
plicable to inanimate vessels. To read the Nottebohm decision as supporting the 
‘‘genuine link’’ doctrine with respect to vessels indeed requires both great imagination 
and disregard for some all-important physical and legal factors. 
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rights,*® and there is much cogency in some of the reasoning in the dis- 
senting opinions. The remarks of Judge Read about the importance of 
not permitting unilateral challenges upon undefined grounds of a state’s 
act in attributing nationality to individuals might be more persuasive, in 
affecting the course of future decision, than the majority opinion. Judge 
Read summarized : 


Nationality, and the relation between a citizen and the State to 
which he owes allegiance, are of such a character that they demand 
certainty. When one considers the occasions for invoking the rela- 
tionship—emigration and immigration; travel; treason; exercise of 
political rights and functions; military service and the like—it be- 
comes evident that certainty is essential. There must be objective 
tests, readily established, for the existence and recognition of the 
status. That is why the practice of States has steadfastly rejected 
vague and subjective tests for the right to confer nationality—sin- 
eerity, fidelity, durability, lack of substantial connection—and has 
clung to the rule of the almost unfettered discretionary power of the 
State, as embodied in Article I of The Hague Draft Convention of 
1931. 

Nationality and diplomatic protection are closely inter-related. The 
general rule of international law is that nationality gives rise to a 
right of diplomatic protection.*® 


Whatever the importance of certainty, and whatever the course of future 
decision, with respect to individuals, however, differences in the context of 
interaction and the fundamental community problems presented make 
certainty of national character an indispensable policy with respect to 
ships. The fact of decisive significance, in distinguishing the policy re- 
quirements relating to ships from those relating to individuals, is the fact 
that the conclusiveness of a state’s attributions of national character to 
vessels is, in the present decentralized world arena, indispensably necessary 
to protect that state’s share in the inclusive competence of all states over the 
oceans.*7 The nationality of individuals, however important to state 
power and human rights, serves no comparable community function. 


45‘*One cannot, however, view with much confidence the development of an interna 
tional jurisprudence on the basis of the link theory without any reference to the criteria 
in the light of which it is to be applied. Whatever these criteria may be they must 
certainly result in the creation of fresh, and potentially large, classes of unprotected 
persons. The effects of judicial ‘legislation’ in the sphere of municipal law can be 
limited or corrected by true legislation; in the international field this is not possible.’’ 
Jones, ‘‘The Nottebohm Case,’’ 5 Int. and Comp. Law Q. 230, at 244 (1956). See also 
Parry, ‘‘Some Considerations upon the Protection of Individuals in International Law,” 
90 Hague Academy Recueil des Cours 657, at 705 et seq. (II, 1956); Simpson and For, 
International Arbitration 107 (1959). 

46 [1955] I.C.J. Rep. 4, Dissenting Opinion of Judge Read, p. 46. Article 1 of the 
Convention Concerning Certain Questions relating to the Conflict of Nationality Laws, 
signed at The Hague on April 12, 1930, provides: ‘‘It is for each State to determine 
under its own law who are its nationals. This law shall be recognized by other States 
in so far as it is consistent with international conventions, international custom, and 
the principles of law generally recognized with regard to nationality.’’ 5 Hudson, In- 
ternational Legislation 364 (1936). 

47 Upon many problems, such as those said to relate to the ‘‘internal affairs’’ of 4 
business enterprise, international practice has accorded a very high degree of im 
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MANIFOLD DANGERS TO SHARED USE AND COMPETENCE 


The dangers for the free and ordered use of a great common resource 
on the basis of equality and certainty of expectations, which such an ill- 
conceived innovation as the ‘‘ genuine link’’ requirement creates, can hardly 
be exaggerated. As the Mexican delegate at the Geneva Conference 
emphasized, 


by conceding to other states the right to decide for themselves whether 
there was a genuine link between the ship and the flag state, the Com- 
mission had opened the door to the creation of insoluble prob- 
...* 


The dangers inherent in according the states an uncontrollable unilateral 
discretion to question and deny other states’ ascription of nationality to 
their ships are manifold. It might lead to the treating on the high seas of 
ships of other states as stateless with all the consequences which attach to 
ships without nationality; it might permit some states arbitrarily to de- 
prive other states of their hitherto universally recognized equal right to 
sail ships on the high seas; it might lead to the denial of the right of in- 
nocent passage through the territorial sea to such ships and the exclusion 
from access to internal waters and ports, and it would certainly encourage 
discrimination in international sea commerce. Observers who find analogies 
in the law about individuals for the law of ships must regard the creation 
of a new category of statelessness as highly ironical in an era marked by 
efforts to reduce, if not eliminate, statelessness of individuals.*® It seems 
pertinent here to quote statements made by responsible officials of two 
traditional maritime nations which have given their support to the ‘‘gen- 
uine link’’ concept and yet who could not fail to detect the hazards of this 
innovation. In an answer to the pressures exercised upon the Govern- 
ment of the United Kingdom to take some positive action against flags of 


portance to the fact of a state’s attributing its national character to the enterprise. 
2 Rabel, Conflict of Laws 74-80 (1947); American Law Institute, Restatement, Con- 
flict of Laws § 197 (1934); Gower, The Principles of Modern Company Law 62 (1954). 
The policies underlying these decisions we may appropriately invoke in support of our 
recommendation with respect to vessels. 

The representatives of a business enterprise may, however, operate within the exclu- 
sive public order domains of many different states and more than one state may law- 
fully attribute its national character to the enterprise. The impacts of the peripatetic 
activities of the representatives of business may be felt in many different states and the 
factors which may effect a rational allocation of competence among states for prescribing 
and applying policy to such activities may include many more items than the facts of 
attribution of national character. The policy relevance of different attributions of na- 
tional character thus varies from problem to problem. Most importantly, few of the 
problems have much in common, policywise, with the problems of maintaining full 
access to, and shared enjoyment of, a common resource such as the oceans. 

Note, further, the high degree of immunity that a state may confer upon a business 
enterprise by clothing it in a governmental corporation. Brandon, ‘‘ Sovereign Im- 
munity of Government Owned Corporations and Ships,’’ 39 Cornell Law Q. 425 (1954). 
484 Official Records 29. 

49 In fairness, we mean only those observers with a certain sense of consistency. 


f 
S 
n 
e 
0 
d 
of 
re 
1e 
dd 
is 
of 
e 
a 
re 
of 
ke 
to 
e- 
act 
to 
ry 
he 
ate 
na 
aria 
just 
ted 
be 
also 
‘ox, 
the 
aws, 
nine 
ates 
and 
In- 
of a 
jm- 


42 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


convenience, Lord Mancroft, explaining his government’s standpoint on 
the subject, declared in the House of Lords: 

I believe that the Ilouse is also well aware by now that there is no 
easy or quick solution to this threat. Because of the nature of the 
British merchant fleet, we have to be very careful lest any action taken 
by Her Majesty’s Government may harm British shipping more than 
‘*Panlibhoneo”’’ owners. The British merchant fleet exists and pros- 
pers on the free exchange of shipping services. It is therefore most 
important that we should not take any action against flags of con- 
venience which is any way discriminatory or restrictive, because in 
the long run that might, by a chain effect, lead to the placing of re- 
strictions elsewhere on the operation of British ships.°° 

Mr. Pfeiffer, a delegate of the Federal Republic of Germany, warned the 
Geneva Conference: 

If article 29 [now Article 5| were adopted as drafted, it was con- 
ceivable that in many cases ships could no longer be registered by 
states offering convenient conditions, owing to the lack of a genuine 
link between the state and the ship, but would also not qualify for 
registration in the state with which they had a genuine link, because 
of the strict conditions imposed. The regrettable result would be that 
the ship concerned would be condemned to statelessness by interna- 
tional law.” 

Thus, instead of achieving its proclaimed goal, 7.e., greater uniformity and 
stability, the concept of a genuine link as formulated in the convention 
would seem to be destined to bring about totally undesirable results: con- 
fusion, uncertainty, arbitrary unilateral action, and lack of harmony in 
the common enjoyment of the oceans. 


THE REQUIREMENTS OF RATIONAL INQUIRY AND RECOMMENDATION 


The full exposition of these multiple, dangerous misconceptions and the 
establishment of more rational perspectives must require comprehensive 
and realistic orientation in the interrelated processes of interaction, claim, 
and decision which constitute states’ shared enjoyment of the oceans, and, 
through this orientation, the careful distinction of varying problems, 
relevant policies, and appropriate remedies. The controversies in which 
claims are made that the national character of a vessel is a factor relevant 
to decision will be seen to range from those in which the common interests 
of states in the shared use of the oceans are at stake in very high degree, 
such as with respect to events occurring upon the high seas or in contiguous 
zones, territorial seas, or internal waters, to those in which such common 
interests are at stake in only modest degree, such as with respect to claims 
arising from the mere presence of a valuable asset, the ship, within the 
domain of effective control of a territorial community. The projection 
of a rational general community policy with respect to these very differ- 
ent problems, including determination of the degree of conclusiveness which 
should be accorded states’ attribution of national character to vessels, must, 


50208 Parliamentary Debates, House of Lords 369 (March 20, 1958). 
514 Official Records 11-12. 
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accordingly, entail certain further more specific tasks: first, the clarification 
of the detailed policies relevant to each particular type of problem, in a 
manner designed to secure both the inclusive interests of states in the 
enjoyment of the oceans and their exclusive interests in their internal 
processes, and allocating that significance to states’ attributions of national 
character to vessels which is most appropriate to this end; next, the study 
of past trends in decision, and of the factors affecting decision, with respect 
to the different types of problems, for the purpose of appraising the policy 
relevance of this experience for probable future conditions; and, finally, 
the recommendation of appropriate alternatives in principle and procedure 
for the future. 

We begin by noting in broad outline the processes of interaction, claim 
and decision, and move then to the clarification of policies, the observation 
of past practices, and the making of certain recommendations. 


THE PROCESS OF INTERACTION 
1. Participants 


Every inhabitant of the globe is obviously a participant in interactions 
affected by the common enjoyment of the oceans and a beneficiary of their 
shared use. The interacting participants who have engaged in actual use 
of the oceans have included all states, coastal and land-locked, large and 
small, and countless individuals and private organizations who have 
achieved access by operating vessels upon which the states have conferred 
their national character. In every interaction upon the oceans the most 
significant fact is that the vessels by which the participants interact, if 
their interactions are lawful, are identified by their national character. 

Among future participants we may anticipate international govern- 
mental organizations, making a direct use of the oceans by vessels to which 
they attribute an international character.” 


2. Objectives 


The most general objective of each participant has been, of course, to 
maximize its own values, and values sought by different participants have 
embraced the whole spectrum of human demand. The great diversity of 
the specific goals sought extends to every phase of all the various value 
processes, characteristic of contemporary communities, which we have else- 
where described in terms of power, wealth, skill, respect, well-being, en- 
lightenment, rectitude and solidarity.** 

52 The Geneva Convention on the High Seas explicitly provides for such a possibility 
in Article 7, which reads: 

‘*The provisions of the preceding articles do not prejudice the question of ships em- 
ployed on the official service of an intergovernmental organization flying the flag of 
the organization.’’ 


53 See, for illustration, McDougal and Burke, ‘‘Crisis in the Law of the Sea: Com- 
munity Perspectives Versus National Egoism,’’ 67 Yale Law J. 539, at 569-570 (1958). 
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3. Situations 


The outstanding characteristic of situations in which interactions occur 
in shared exploitation of the oceans is that these situations embrace both 
areas upon the high seas, free from the exclusive public order of any par- 
ticular state, and areas under varying degrees of exclusive control by 


coastal states. 


The time element of interaction may also be important because of the 
prevalence of varying degrees of expectation of violence between two 
polar extremes of peace and war. Interactions on the oceans are, of 
course, inextricably interlinked with interactions on the land masses and 
have been the great channels of communication by which the territorial 
communities of the world have been knit into a single global social com- 
munity process. ‘‘On the oceans’’ quite obviously must be construed to 


include ‘‘over’’ and ‘‘under.”’ 


4. Base Values 


The base values which the different participants engaging in the use of 
the oceans may bring to bear in support of their activities range over all 
the values at the disposal of such participants for all their purposes. The 
resources of the land masses of the world are at the disposal of partici- 


pants for increasing the values they seek upon the oceans, just as the 
resources of the oceans are at their disposal for increasing the values they 
seek upon the land masses. 

The unique base value employed upon the oceans is of course the ship. 
Because ships may be employed by or on behalf of all states, great and 
small, the oceans have been referred to as the ‘‘great equalizer.’’ The suc- 
cess of some small states which, throughout history, have been able to 
capitalize upon their special geographical position, skills and enlightenment, 
bears eloquent witness to the importance of this réle of the oceans. 


5. Strategies 


The strategies employed by participants to affect outcomes equally in- 
elude all relevant instruments of policy: economic, diplomatic, ideological 
and military. As is necessary in a domain of shared competence, emphasis 
in strategy has been on peaceful, consensual modalities rather than upon 
coercive ones, and, through an elaborate structure of mutual tolerances and 
reciprocal deference, a highly co-ordinated process of co-operative enjoy- 
ment has been attained with the minimum of concentrated political power. 
The most distinguishing characteristic of this regime of mutual restraint 
has been unquestioned deference by states to their respective attributions 
of national character to vessels. 


6. Outcomes 


The immense production of values for all participants in the shared us 
of the oceans, as the argosies of many different states have plied the sea 


1960 MAINTENANCE OF PUBLIC ORDER AT SEA 45 


lanes of the globe, needs no elaborate documentation. States have been 
able to secure in high degree all the characteristic values of such territorial 
communities and especially the vast enhancement of their bases of power 
in such values as wealth, skill, respect and enlightenment. Individuals 
and private groups, identifying themselves with many different states, 
through attributions of national character to vessels, have been able to 
achieve their commercial and other value goals in similarly high degree. 


7. Effects 


The expanding consequences of these outcomes for the continuous benefit 
of all mankind are no less obvious. All peoples, even those who do not 
themselves directly engage in activities upon the oceans, gain from the 
maintenance of the oceans as the primary highways for the interchange of 
goods and services, from one end of the globe to the other, and as a vast 
reservoir of food and other resources. 


8. Conditions 


The most important of the conditions affecting this rich production of 
values has been the willingness of states to make the accommodations neces- 
sary to shared use and shared competence, such as are expressed, for 
example, in the ‘‘rules of the road’’ and in the deference to each other’s 
attributions of national character to vessels. These accommodations have 
permitted, among other things, an economic division of labor and the em- 
ployment of capital and skills in ways designed to promote the highest 
productivity. Freedom of access by all states, the employment of skilled 
personnel of all nationalities, the opportunity to experiment in national tax 
and fiscal structures, and many other factors, have operated to maintain 
initiative and the most intense co-operative activity on a global seale.** 


THE Process oF CLAIM 


In the course of the process of interaction by which peoples enjoy the 
shared use of the oceans, controversies continuously arise relating to agree- 
ments and deprivations occurring both in the activities upon the oceans and 
in the activities upon the land masses. The parties to these controversies 
commonly make claims in varying arenas of authority, both international 
and national, with respect to the lawfulness of the value changes effected 
by such agreements and deprivations. These claims embrace not only the 
parties’ perspectives of the events precipitating controversy, but also their 
demands for specific redress and all the justifications, technical and policy, 
which they invoke in support of their demands. This process of claim may 
be briefly characterized in terms of the claimants, their objectives, the 
specific types of demands asserted, and the conditions which peculiarly 
affect their assertion. 


54 For a more systematic statement of these conditioning factors see ibid. at 556, 
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1. Claimants 


The claimants who invoke processes of authority include the whole gamut 


of participants in the world social process—most importantly, nation-states, 


private associations and individuals. 


2. Objectives 


The objective sought by the state-participants are, of course, to secure 
their inclusive interests in the shared use of the oceans and their exclusive 


interests in the value processes of their land masses and immediately | 


adjacent waters. The objectives of the private participants are to protect 
their varying property, commercial and other interests. 

The specific types of claims which states make against each other, both 
on their own account and on the account of the private participants, com- 
prise a hierarchy of interrelated demands. These specific types of claims, 
like the controversies from which they originate, relate to the whole of the 
events comprised in the world social process, ranging from those immedi- 
ately affecting the shared use of the oceans to those only indirectly af- 
feecting such shared use and primarily affecting the internal processes of 


states. 


The claims with respect to events more directly affecting the shared use 
of the oceans include such various types of demand as follows: demands 
to attribute national character to vessels; the basic demands for free and 
unimpeded use of the oceans; demands primarily concerned with jurisdic- 
tion, that is, the prescription and application of authority to vessels and 
to events on board vessels; demands to protect vessels from unlawful as- 
sertions of authority by other states and demands relating to the criteria 
for identifying the national character of vessels. 

The specific types of claims about events not directly affecting the shared 
use of the oceans embrace all of the activities with which private interna- 
tional law has historically concerned itself and may relate to any phase 
of any value process. In controversies presenting claims of this type the 
national character of a vessel may be but one factor among many in the 
context which are relevant to disposition of the claims. For inquiry into 
the different types of claims to ascertain the policy relevance of the na- 
tional character of vessels, and the importance of the conclusiveness of a 
state’s attribution of national character, we propose a breakdown under 
the following headings: 


I. CuAtims RELATING TO CONTROL OVER SHIPS 


A. 
B. 


CLAIMS TO ATTRIBUTE NATIONAL CHARACTER TO SHIPS 

CLAIMS TO PROTECT SHIPS TO WHICH NATIONAL CHARACTER HAS BEEN 
ATTRIBUTED AGAINST UNLAWFUL ASSERTIONS OF AUTHORITY BY OTHER 
STATES 

CLAIMS TO CONTROL THE MOVEMENT AND ACTIVITIES OF SHIPS TO 
WHICH NATIONAL CHARACTER HAS BEEN ATTRIBUTED 


= 
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D. CLAIMS TO PRESCRIBE FOR DETERMINATION OF OWNERSHIP AMONG CON- 
TENDING CLAIMANTS 
E. CLAIMS TO REQUISITION NATIONAL SHIPS OUTSIDE TERRITORIAL DOMAIN 


II. Cuaims To ACCESS AND FREEDOM OF NAVIGATION 


A. CLAIMS TO ACCESS 


1. Claims to Access to the High Seas 

2. Claims to Access to Territorial Bases of Other States 

3. Claims to Access to International Waterways under Special 
Regime 


B. CLAIMS WITH RESPECT TO SECURING SHARED ENJOYMENT OF FISHING 
ON THE HIGH SEAS 
1. Claims Relating to Fishing in Areas of Shared Use and Compe- 
tence 
2. Claims Relating to Fishing in Areas of Exclusive Competence 
C. CLAIMS WITH RESPECT TO SECURING SHARED USE FOR SUBMARINE 
CABLES AND PIPELINES 


D. CLAIMS WITH RESPECT TO SHARED USE OF AIRSPACE ABOVE THE HIGH 
SEAS 


III. CLarims Respect to Events Directty AFFECTING CoMMON 


ENJOYMENT OF THE H1GH SEAs 


A. CLAIMS TO PROTECT MINIMAL ORDER 


1. Claims against Other States for the Lawful Conduct of Ships 
and Aircraft to Which They Have Ascribed Their National 
Character 

(a) Major violations of public order 

(b) Lesser deprivations 

Claims to Repress Piracy 

Claims with Respect to Stateless Ships 

Claims to Take Punitive Measures Against Ships Fraudulently 
Changing Flags on the High Seas 

5. Claims to Prevent Use of Ships in Slave Trade 


. 


B. CLAIMS WITH RESPECT TO SECURING SAFE AND ORDERED NAVIGATION 


1. Claims to Conform with Internationally Adopted Rules of the 
Road and Regulations for the Prevention of Collision at Sea 

2. Claims to Conform with International Standards Concerning the 
Use of Signals and Maintenance of Communications 

3. Claims with Respect to Construction, Equipment and Seaworthi- 

ness of Ships 

Claims Relating to Adequate Manning and Competent Crew 

Claims Relating to Assistance to Persons and Ships in Distress 
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(, CLAIMS RELATING TO CONTROL OF POLLUTION 
1. Claims with Respect to Pollution of the High Seas and/or Air- 
space Above 
(a) By discharge of oil from ships or pipelines 
(b) From exploitation of the seabed and subsoil 
(c) From the disposal of radio-active waste 
(d) Resulting from any activities with radio-active materials or 
other harmful agents 


D. CLAIMS TO TEMPORARY EXCLUSIVE USE IN NON-CONTIGUOUS AREAS OF 
THE HIGH SEAS AND AIRSPACE ABOVE 

1. Claims to Exclude Temporarily Non-National Ships or Aircraft 
from Certain Delimited Portions of the Oceans for purposes of : 
(a) Naval maneuvers 
(b) Nuclear experiments of great importance to national security 
(ce) Experimentations relating to exploration of outer space 

2. Claims to Compensation for Ships, Aircraft and Individuals Who 
Have Suffered Harm by Such Activities 


CLAIMS RELATING TO EVENTS OCCURRING ON LOARD SHIP ON THE 
Seas 
A. CLAIMS RELATING TO PUBLIC ORDER OF SHIP 
1. Claims Relating to the Discipline of the Crew 
2. Claims Relating to Control of Passengers 
B. CLAIMS RELATING TO EVENTS NOT AFFECTING PUBLIC ORDER OF SHIP 


Claims with Respect to Deprivations 


2. Claims with Respect to Agreements 
3. Claims with Respect to Dispositive Acts: (a) Wills; (b) Gifts 
4. Claims with Respect to Events Affecting Personal Status of 


Passengers and Crew: (a) Births; (b) Marriages; (c) Deaths 


V. To Protect CoAstTAL INTERESTS 


A. CLAIMS RELATING TO INTERNAL WATERS 


. Claims to Control of Access 

. Claims to Control Passage through Internal Waters 

Claims to Regulate Navigation of Ships 

Claims Relating to Control over Ships 

Claims to Apply Authority with Respect to Events Occurring on 

Board Ship 

(a) Events affecting value processes beyond the ship 

(b) Events only incidentally affecting value processes beyond the 
ship 

Claims to Exclusive Exploitation of Natural Resources 
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B. CLAIMS RELATING TO TERRITORIAL SEA 


1, 


D. 


VI. 


Claims to Deny Access 

(a) Claims to deny access absolutely 

(b) Claims to deny passage as non-innocent 

Claims to Regulate Navigation of Ships 

Claims Relating to Control of the Ship 

Claims to Exercise Authority over Events Aboard Ship 

(a) Events affecting value processes beyond the ship 

(bh) Events only incidentally affecting value processes beyond 
the ship 

Claims to Deny Access to Non-National Aircraft 

Claims to Exclusive Exploitation of Natural Resources 


- CLAIMS RELATING TO CONTIGUOUS ZONES 


. Traditional Claims: (a) Security; (b) Customs; (c) Revenue; 


(d) Health 

Claims to Exclusive Access to Fisheries Beyond the Territorial 
Sea 

Claims to Exclusive Exploitation of the Natural Resources of 
Continental Shelf and Other Submarine Areas: (a) Marine re- 
sources; (b) Mineral resources 


CLAIMS RELATING TO THE DELIMITATION OF BOUNDARIES 


Cuaims RELATING TO SEIZURE OF SHIPS FOR PurRpPOsEs OF CIVIL 


URISDICTION 


VII. Cuaims Respect To EVENTS PRIMARILY AFFECTING VALUE 
PROCESSES WITHIN TERRITORIAL COMMUNITIES AND NoT DIRECTLY 
RELATED TO THE ENJOYMENT OF THE HiGH SEAs 


VIII. Cuaims To Mopauities or PrRooF oF THE NATIONAL 


A. 


CHARACTER OF VESSELS 


CLAIMS WITH RESPECT TO REGISTRATION 


9 


State Vessels 
Private Vessels 


B. CLAIMS WITH RESPECT TO DOCUMENTATION 


C. 


CLAIMS WITH RESPECT TO FLAG 


D. CLAIMS WITH RESPECT TO NAME OF THE VESSEL 


E. 


CLAIMS WITH RESPECT TO ‘‘GENUINE LINK’”’ 


3. Conditions 


The conditions which affect the making of these claims and the response 


to such claims include all of the important variables of the contemporary 
world arena. The lack of centralized authority capable of monopolizing 
force in support of community authority is, of course, the most distinguish- 
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ing characteristic of this arena. Nevertheless, the potentialities in un- 
organized sanctioning by reciprocity and retaliation are so formidable that 
claimants may enjoy moderate expectation that the processes of authorita- 
tive decision will afford them a reasonable protection. 


THe Process or Decision 


The process of authoritative decision, established by the general com- 
munity of states for the resolution of controversies arising from the shared 
use of the maritime domain, exhibits in a very high degree the primitive, 
yet complex, development of organizational, jurisdictional and procedural 
structures and techniques generally characteristic of international law. 
Though there is frequent explicit multilateral prescription of community 
policies, most decisions in application are taken by states acting unilaterally. 
There is unfortunately no procedure or sanction for compelling states to 
submit to third-party review of their unilateral decisions. Ineentives for 
the clarification of policies in the common interest and an important check 
upon abuses of authority may, however, be found in the practical necessities 
of everyday commerce and the inherent requirements of a decentralized 
system of shared competence. The main outlines of this system may be 
observed summarily under the headings of officials, objectives, strategies. 
outcomes and conditions.* 


1. Officials 


The most important authoritative decision-makers are, of course, state 
officials. The dual role of these officials, who on some occasions are mere 
claimants to authority, and on other oceasions the authorized representatives 
of the general community applying authority to the claims of others, does 
not necessarily mean that they are inherently unable to identify a common 
interest and ineapable of taking the decisions designed to serve that in- 
terest. It is indeed this dual réle which requires the clarification of com- 
mon interest and the basing of all claims upon the promise of reciprocity. 

Although not participating directly in formal decision, many private 
pressure groups, such as, é.g., seamen’s unions and shipowners’ organiza- 
tions, exercise a most significant influence upon the actual course of de- 
cision. The fact that some of these groups have achieved more effective 
international organization than has been achieved upon the level of govern- 
ment is not without policy consequences. The historic rdle of private as- 
sociations performing functions indispensable to maritime commerce, such 
as classification societies and insurance companies, needs no new exposition. 

An ever-increasing réle in relevant decision is being taken by interna- 
tional officials, such as those in the United Nations, International Labor 
Organization, Intergovernmental Maritime Consultative Organization, Food 
and Agriculture Organization, International Telecommunications Union. 

55 Gidel’s three-volume work, Le Droit International Public de la Mer (1932-1934), is 


still the most authoritative treatment of this process of decision; see also, Colombos, 
International Law of the Sea (3d ed., 1954); Potter, Freedom of the Sea (1924). 
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{International Civil Aviation Organization, World Health Organization, 
World Meteorological Organization, international courts, and arbitral 
tribunals. The intelligence and recommending functions of these inter- 
governmental organizations are of particular importance, and new pro- 
posals are being made to extend the réle of compulsory adjudication and 
arbitration in the resolution of controversies. 


2. Objectives 


The more general objectives sought by the community of states in its 
establishment of authoritative decision-makers for these controversies may 
be conveniently categorized, beginning with those directly related to the 
shared enjoyment of the oceans, and moving to others not so directly re- 
lated, as follows: 


(a) to secure and preserve equality of access to the common resource of 
the oceans; 

(b) to maintain the minimal public order at sea by: 

(1) preventing unauthorized violence, 
(2) preventing controversies from arising ; 

(ec) to protect the inclusive and exclusive interests of states and to 
promote the most economic accommodation of these interests in the 
shared use of the oceans; 

(d) to promote efficiency in common enjoyment; 

(e) to conserve exhaustible resources of the oceans (such as fish, min- 
erals) ; 

(f) to authorize states to protect and fulfill basic goal values in the in- 
ternal processes of their territorial communities. 


An overriding objective, particularly characteristic of public and private 
international law, is, of course, to attain that stability in the expectations 
of peoples necessary to encourage transactions across state lines and be- 
tween states, and yet at the same time to promote beneficial change. 


3. Strategies 


In decision with respect to these controversies, as elsewhere in interna- 
tional law, authoritative decision-makers engage in a variety of policy 
funetions, including prescribing, intelligence-serving, recommending, in- 
voking, applying, appraising and terminating. 

The prescribing function has been performed in greatest measure in 
what is commonly called development by custom in generalizing inferences 
from past uniformities in practice. In modern times explicit agreements 
have become more important, though these on occasion largely embody 
historie practice. 

The identification of parties authorized to invoke the processes of au- 
thority for the protection of ships against abuses of authority has been 
effected in universal practice by making conclusive the competence of 
states to attribute national character to vessels. This competence of the 
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state of national character has not, of course, precluded the concurrent 
competence of other parties, as authorized by various principles of public 
and private international law. 

The function of applying basic jurisdictional and procedural policies has 
been largely performed in day-to-day practice of foreign offices and other 
national agencies. For many problems crucial to the shared enjoyment of 
the oceans, competence and responsibility for the direct application of 
coercion to ships has been accorded to and imposed upon the state at- 
tributing its national character to a vessel. For other problems, not so 
crucial—and involving more the exclusive interests of states—states other 
than a state of national character have been authorized directly to apply 
coercion to ships. 

In addition to government officials, pressure groups from both labor 
and the shipping interests have begun to play important roles in the less 
formalized but no less significant functions of intelligence-serving, recom- 
mending and appraising. 

Explicit agreement, not always well advised,*® is on occasion employed 
for the purpose of terminating traditional practice. 


4. Outcomes 


The historic outcomes of the process of decision, honoring the conclusive- 
ness of states’ attributions of national character to ships when necessary, 
and according such conclusive attributions appropriate significance on 
other problems, have in very considerable measure achieved protection of 
equal access to the oceans, the establishment of a satisfactory minimal 
order and a reasonable accommodation of the inclusive and exclusive in- 
terests of states. Documentation of this accomplishment will be offered 
below in describing the trend of decisions. 


5. Conditions 


The conditions affecting the process of decision embrace all the inter- 
acting variables of the world arena. In recent times these variables have 
been undergoing profound change. 

The world has divided into hostile camps projecting contending systems 
of public order. Many new states have emerged and some of these, as well 
as older states, which should be more sensitive to their responsibilities, are 
demanding to be ‘‘more equal than others’’ in access to sharable and 
strategic resources.*’ Increasing socialization in many states has exacer- 
bated the difficulties of international co-operation. Expanding scientific 
knowledge and improving technology have vastly enhanced potentialities for 
both production and destruction. The resources of outer space may in the 
future be in competition with those of the oceans. Burgeoning populations 
combined with these technological developments have intensified the inter- 

56 Such as the introduction of the ‘‘genuine link’’ requirement in the Geneva Con 
vention on the High Seas. 

57 It will be recalled that comparable demands were made by some of the protagonists 


in ‘‘ Animal Farm.’’ 


1960 MAINTENANCE OF PUBLIC ORDER AT SEA 53 


dependences of peoples. Capital investments, both state and _ private, 
across national boundaries and the movement of goods and services have 
multiplied in many ways. The effective internationalization of pressure 
groups, outdistancing that of government, has magnified the difficulties of 
establishing and maintaining a general community policy. 


THE CLARIFICATION OF GENERAL PoLicres: THE COMMON INTEREST IN THE 
CONCLUSIVENESS OF ATTRIBUTIONS OF NATIONAL CHARACTER 


In seeking more systematic and detailed clarification of a rational general 
community policy concerning the nationality of ships—a policy to which a 
proponent of a world public order of freedom, security and abundance may 
unreservedly commit himself—we begin with the axiom, until recent times 
almost universally honored with respect to this problem, that jurisdictional 
and procedural principles and techniques should be shaped entirely to serve 
the more basic, substantive policies which are their excuse for being.®® 
The application of this axiom in necessary detail requires that we be quite 
exact about the basic, substantive policies at stake in events which include 
the national character of ships among policy-relevant factors. 

In our description above of processes of interaction, claim, and decision 
we identified certain inclusive interests and certain exclusive interests of all 
states. We observed that all states have asserted claims to equal access to, 
and enjoyment of, the oceans and to a shared competence in the processes of 
authoritative decision, by which such equality in access and enjoyment is 
protected and regulated. The expectation is common, and undoubtedly 
realistic, that the shared competence in decision-making is indispensable to 
the shared enjoyment in use. Hence, it may be said that all states share 
an inclusive interest in both common enjoyment and shared competence 
with respect to the oceans. In polar extreme to this inclusivity of interest. 
we observed also that all states assert claims to protect their internal com- 
munity processes from harms from the sea by exclusive prescription and 
application of authority. It need not be doubted that states’ expectations 
of potential harms from the sea are realistic, and, hence, that all states 
have an exclusive interest in appropriate protection. Similarly, all states 
make claim to prescribe and apply authority to various events, occurring in 
the world social process, which substantially affect their internal com- 
munity processes, even though these events do not occur or have their 
effects entirely within their own territorial boundaries, and all states have 
a common interest in the maintenance of a process of authoritative decision 
with respect to such events which protects both their exclusive and inclusive 
interests. From the most comprehensive perspective, it may be added 
further that all states share an inclusive interest in the establishment of 
standards of safety, labor and competition, for activities occurring upon 
the oceans as well as upon the land masses, which will promote the highest 
well-being and the greatest production of goods and services for all man- 
kind. It is easily demonstrated, however, that procedural principles re- 


58 U.N. Secretariat, Memorandum on the Regime of the High Seas 10, U.N. Doe. 
A/CN. 4/32 (1950); MeDougal and Burke, loc. cit. note 53, at 559. 
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lating to the nationality of ships bear upon, and admit of manipulation for 
securing, these different policies in very different ways. 

For securing the common interest of all states in shared enjoyment of, 
and competence over, the oceans, the procedural principle that one state’s 
attribution of national character to a vessel is conclusive upon other states 
appears indispensable. It is by a vessel that a state asserts both its claim 
to enjoyment and its claim to participate in shared competence. It is by 
control of the vessel that enjoyment is secured, and by competence to 
prescribe and apply authority that control is secured. Such control and 
assertion of authority can be made secure in the present disorganized world 
arena only if a state which has attributed its national character to a vessel 
is accorded unquestioned competence to protect the vessel against abuses of 
authority by other states. The state which is denied such competence is 
denied its share in authority, and in the absence of centralized, interna- 
tional institutions, with effective control over abuses of authority, it has no 
other lawful recourse. An arena in which such denials became common 
practice could not be expected long to remain an arena of shared authority. 
In examining below the trends in past practice with respect to problems 
in which the basic community policies of shared enjoyment and shared 
competence are most directly at stake, we will indicate in more detail the 
importance to these problems of the high conclusiveness of states’ attribu- 
tions of national character. 

For honoring an appropriate authority in states for the protection of 
their exclusive interests in their internal community processes, whether 
these interests relate to preclusion of harm from the sea or more generally 
to the regulation of the impact of events occurring in part elsewhere, it 
is not necessary that the conclusiveness of a state’s attribution of national 
character to vessels should be put in question. For problems in which the 
lawfulness of such assertions of authority by states is the relevant issue, the 
fact that another state has attributed its national character to a vessel is but 
one factor among many which may be significant for policy, and it may 
not be the most decisive factor. For violations of its lawful regulations 
with respect to its internal waters, territorial sea, and contiguous zone, a 
state may, of course, apply its authority to vessels having the national char- 
acter of other states, else its regulations would be pointless. Whether the 
regulations are lawful, as, for example, with regard to contiguous zones. 
may require nice calculations of ‘‘reasonableness’’ in a balance of the 
interests sought to be protected, the interests of others subjected to inter- 
ference, the modalities of interference, and so on, but the nationality of 
the ships to which authority is applied certainly can be no more than a 
relevant factor in determining appropriate balance. In its prescriptions 
and applications of authority for events having substantial effects upon its 
internal processes, though not occurring entirely within or having effects 
entirely within its boundaries, a state may, again, quite lawfully apply its 
authority to ships to which other states have attributed national character. 
just as it may to individuals and corporations bearing the nationality of 
other states. The most fundamental policies at stake are a reasonable 
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security in transactions and ‘‘comparative justice’? by the standards of 
mature systems of law.®’ For determining these policies in particular in- 
stances, the nationality of a vessel may be a relevant, but not necessarily 
conclusive, factor. The important point is that decisions, in cases of this 
type, that the national character of a vessel is not the most significant factor 
in determining decision need not be over-generalized as holdings that the 
**eonelusiveness’’ of national character is denied. The justifiable applica- 
tion of authority to vessels, irrespective of their nationality, is obviously 
quite different from denial of the competence of a state to attribute its 
national character to a vessel. Policies making attributions of national 
character conclusive for purposes of protecting shared competence over 
the oceans need not be extrapolated into policies demanding immunity 
from authority for all purposes; conversely, decisions denying the policy 
significance of national character on problems in which shared competence 
over the oceans is not at stake need not be exaggerated into precedents for 
confusing such problems. The confusion of saying that ‘‘national char- 
acter is irrelevant’’ with saying that the ‘‘competence of a state to attribute 
national character is denied’’ arises from simple failure to distinguish 
different types of problems and uniquely relevant policies. 

It may require emphasis, so much confusion abounds in the books, that the 
factor which may be significant or conclusive in all these cases—the factor 
whose policy significance we seek to appraise—is the act, the authoritative 
decision, of a state in conferring its national character upon a_ vessel. 
Theoretically, this act could be evidenced in many different ways. The 
most common way is, of course, by registration—with incidental aid from 
documentation, flags, and names—and this is the way which would appear 
most compatible with general community policies of security, dispatch, and 
notice to other states and parties. The policy significance of registration, 
documentation, flags, and so on, despite elaborate and painful efforts to 
establish for them an independent significance, is, however, merely ancillary. 
Their importance and only importance is as modalities of dependable or 
undependable proof of the primary act of state attribution. Note may be 
taken further, in passing, that ‘‘genuine link,’’ whatever content may be 
poured into the words, can add nothing to the security, dispatch, and 
publie notice which registration affords. Justification for any requirement 
of ‘‘genuine link’’ must be found, if it can be found, not in the needs of 
proof of state decision to attribute national character to vessels, but in 
policies which override and limit that decision. The task of securing the 
inclusive interests of all states in the establishment and maintenance of 
standards of labor and competition, on a world-wide basis, which will pro- 
mote the highest well-being and greatest production of goods and services 
for all mankind, is clearly a problem quite different in nature and magni- 
tude from those hitherto considered. It may be that for the better secur- 


59 Yntema, ‘‘The Objectives of Private International Law,’’ 35 Canadian Bar Rev. 
721, 735 (1957); Katzenbach, ‘‘Conflicts on an Unruly Horse: Reciprocal Claims and 
Tolerances in Interstate and International Law,’’ 65 Yale Law J. 1087, 1107-1109 


(1956) 
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ing of these interests it has, or will, become necessary to make states’ access 
to the oceans conditional upon fulfillment of specified standards. A very 


heavy burden of proof is, however, incumbent upon those who urge that 


the conferring upon states of unilateral competence to question each other’s 
attribution of national character to ships is the most economie mode of 


giving sanction to these standards. Such a mode of administration might 


not only fail to achieve the new objectives but cause immeasurable damage 


to already established common values. States willing to accept the new 
standards of substantive policy might also be willing to accept more rational 
measures in implementation. 

The search for a content for ‘‘genuine link,’’ expressing a generalizable 
policy for the whole community of states, may, we note finally, find little 
substance or comfort in the national policies which states have applied 
internally to condition their attribution of national character to vessels. 
The most common of these policies relate to ownership by nationals and 
the nationality of the crew or the commanding officers, and, in lesser degree, 
to construction within the country. No one of these criteria would appear 
to express a policy designed to secure a general community interest. On the 
contrary, it is clear that they express unsharable exclusive interests. Any 
international requirement which conditioned the attribution of national 
character upon ownership by national individuals would sorely limit 
countries with little accumulated capital in favor of countries with large 
accumulations. ‘The international restriction of competence to attribute 
national character to vessels manned only by the individual nationals of 
the same state might promote, from global perspective, a most uneconomic 
division of labor and would further impose severe limits upon the free 
movement of human beings, wholly incompatible with contemporary con- 
ceptions of human rights. Any international limitation of national char- 
acter to vessels constructed within a country would have similar unfortunate 
effects and impose equally onerous burdens upon the newly emerging 
states. All the traditional criteria which states have employed in their 
exclusive national interests, whether required singly or in combination, 
would thus, if transposed into international policy, impose grave depriva- 
tions upon the free choices of individuals in movement, as well as in- 
tolerable limits upon states’ power to employ ships and enjoy the oceans 
as bases of power. 

More detailed policies relating to each specific category of claim will, for 
convenience, be stated at the beginning of the discussion pertaining to 
such category and will be followed with a brief summary of past decisions 
confirming these policies. 


TREND oF Past DEcISIONS AND CONDITIONING F'AcTORS 
I. CLAIMS RELATING TO CONTROL OVER SHIPS 


A. Claims to Attribute National Character to Ships 


The basic community policy here is that of securing the most productive 
shared use of the oceans. The historic practice by which all states have 
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been able to make effective claims to share in the use of the oceans has been 
by sending forth both state and private ships to which they have attributed 
their national character.® It has long been accepted under the doctrine 
of sovereign immunity that one state cannot question the national character 
of state ships, and the procedural policy with respect to other ships which 
seems most compatible with securing the basic community policy would 
appear to be that of making states’ attributions of national character con- 
clusive, whatever the criteria of their choice.*t The one necessary limit 
upon the discretion of states, and a limit which appears universally ac- 
cepted, is that, once a state has conferred its national character upon a 
vessel, other states may not confer their national character as long as the 
original national character remains unchanged. 

Uniform practice on both international and national levels has long 
fully substantiated the policy conclusions outlined above.** In the famous 
case of Muscat Dhows, involving the contention advanced by Great Britain 
that France was restricted by treaty in granting its national character to 
vessels belonging to the subjects of the Sultan of Muscat, the Permanent 
Court of Arbitration at The Hague declared that ‘‘it belongs to every 
sovereign to decide to whom he will aceord the right to fly his flag and to 
prescribe the rules governing such grants,’’ ** and concluded that ‘‘ France 
was entitled to authorize vessels belonging to subjects of His Highness the 
Sultan of Muscat to fly the French flag, only bound by her own legislation 
and administrative rules. ...’’** Similar deference for the conclusiveness 
of a state’s attribution of national character has been exhibited in a num- 
ber of other cases. Two of the more famous cases in which this deference 
was accorded under the most extreme circumstances are the cases of The 
Virginius ® and The Schooner Exchange v. McFaddon.* 

The Virginius, a vessel registered in the United States and flying the 
American flag, while sailing toward Cuba, was seized by a Spanish warship 

60 The degree of consensus on this is evident in the emphasis on national character in 
Gidel: 

‘*T,’attribution aux navires de mer d’une identité et d’une nationalité est le corollaire 
du principe du libre usage de la haute mer. Grace a cette réglementation .. . les 
navires peuvent étre surveillés, contrélés: les abus que pourrait entrainer le principe de 
la liberté des mers se trouvent limités si l1’on n’admet a l’usage de ces mers que les 
navires pouvant justifier d’une nationalité.’’ 1 Gidel, Le Droit International de la Mer 
73 (1932). 

61‘*This is the undisputed right of each State: to set up such prerequisites for the 
assumption of its nationality as its concept of national welfare dictates. There are ap- 
parently no limits on the positive exactions of States in this regard. Theoretically, a 
State may, by the harshness of its rules, prevent any vessel from sailing under its 
flag.’’ Rienow, The Test of the Nationality of a Merchant Vessel 214 (1937). 

62 This historical tradition has been described by a noted French commentator in 
these words: ‘‘ ...en ce qui concerne la nationalité des navires, le droit pour 1’Etat de 
la conférer est affirmé depuis longtemps avec une particuliére netteté.’’ Cavaré, Le 
Droit International Public Positif 231 (1951). 

68 The Muscat Dhows Case (France and Great Britain), Award of the Tribunal, The 
Hague, Aug. 8, 1905. Scott, Hague Court Reports 95, 96 (1916). 

64 Ibid. at 99. 
652 Moore, Digest of International Law 895 (1906). 
6611 U.S. (7 Cranch) 116 (1812). 
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on the high seas and taken into a Cuban port. In explaining this seizure 
and the subsequent execution of a number of crewmen and passengers, Spain 
claimed that the vessel was engaged in aiding insurrection in Cuba and 
that its American national character was fraudulently obtained, the latter 
charge being based on ownership of the Virginius by Spanish nationals. 
In the course of the dispute President Grant asserted that, even if the 
Virginius had fraudulently obtained its registry, ‘‘ proceedings should be 
instituted in [American] courts for the punishment of the offense com- 
mitted against the United States.’’®* Secretary of State Fish, in a note to 
Spanish authorities, further elaborated: 

The shipping laws of the United States are municipal regulations 
which it prescribes for itself ... and the administration of which it 
intrusts to its own officers. It judges of the requirements and of the 
formalities to be observed to give its national character to private 
trading-vessels, and reserves to itself the punishment of evasions or 
omissions of those requirements or formalities.** 

The Virginius was eventually restored to the United States, even though 
the latter admitted that the vessel obtained its American national character 
by fraud. 

Though the decision in The Schooner Exchange case was made to turn 
on the immunity of a foreign ‘‘public armed vessel,’’ the fundamental 
policy of not questioning the national character of a vessel was honored 
under the most extraordinary cireumstances.*® The vessel in dispute came 
into Philadelphia harbor under the flag of the French sovereign and was 
there libeled by two American citizens, claiming ownership of the vessel of 
which they were ‘‘foreibly and violently’’ deprived earlier when it was 
seized at sea by the French.*° The significance of the decision in this case 


67 Special Message to Congress of Jan. 5, 1874. 2 Moore, Digest of International 
Law 901 (1906). 

68 Rienow, op. cit. note 61 above, at 17, quoting from 2 Foreign Relations 1207-1208 
(1875-1876). 

6° The Court could not, of course, have reached the question of immunity if it had 
not accepted the French nationality of the vessel. Counsel for libelants ‘‘ admitted that 
the commission, the flag, and the possession were sufficient evidence of the publi 
character of the vessel.’’ 11 U.S. (7 Cranch) 116, 121 (1812). 

The necessities of minimal order certainly require that states honor each other’s 
authoritative attribution of nationality to state vessels. As we see in The Schooner 
Exchange v. McFaddon, mutual deference, in the interests of harmonious intercourse, 
may be carried to the extreme of conferring upon state vessels complete immunity from 


ql 


local jurisdiction. 

Complete immunity from the jurisdiction of other states, questioned even with respect 
to state vessels today, obviously is neither necessary nor desirable for non-state ships. 
The same policies which require unquestioned mutual deference to attributions of na 
tional character to state ships would appear, however, to be equally relevant with respect 
to non-state ships, especially in days when state and non-state ships increasingly compete 
for the same world trade. iss 

70 Chief Justice Marshall apparently had little doubt about the truth of the claims of ma 
the libelants: har 

‘*In the present state of the evidence and proceedings, the Exchange must be con 
silered as a vessel, which was the property of the libellants, whose claim is repelled b) 
the fact, that she is now a national armed vessel, commissioned by, and in the service 
of the Emperor of France.’’ Ibid. at 146. 
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lies in the fact that the Supreme Court of the United States, in dismissing 
the complaint and refusing to investigate the rights and wrongs of the 
parties, did not question the French nationality of the ship, despite the 
fact that France had forcibly taken the vessel from its American owners. 

A more recent instance in which the Supreme Court of the United 
States has reaffirmed the finality of a state’s attribution of national char- 
acter to a vessel is Lauritzen v. Larsen. There, Mr. Justice Jackson ex- 
pressed relevant policy with utmost clarity: 


Each state under international law may determine for itself 
the conditions on which it will grant its nationality to a merchant ship, 
thereby accepting responsibility for it and acquiring authority over it. 
Nationality is evidenced to the world by the ship’s papers and its 
flag. The United States has firmly and successfully maintained that 
the regularity and validity of a registration can be questioned only by 
the registering state.” 


Further cogent indication of the universal acceptance of these policies is 
to be found in the singular uniformity of relevant treaty provisions for the 
past hundred years. Thus Article II of a treaty concluded in 1851 between 
Great Britain and the Kingdom of Sardinia reads: 


All vessels which, according to the laws of Great Britain are to be 
deemed British vessels; and all vessels which, according to the law of 
the Kingdom of Sardinia, are to be deemed Sardinian vessels, shall 
for the purposes of this Convention . . . be deemed British vessels and 
Sardinian vessels respectively.” 


More than a century later, in the Treaty of Friendship, Commerce and 
Navigation between the United States and The Netherlands, concluded on 
Mareh 27, 1956, the corresponding provision is as follows: 


Vessels under the flag of either Party, and carrying the papers re- 
quired by its law in proof of nationality, shall be deemed to be vessels 
of that Party both on the high seas and within ports, places and 
waters of the other Party.** 


The unanimity among commentators may be illustrated by a single 
quotation from Rienow in his comprehensive monograph: 


Each State determines for itself what ships it will regard as its 
own, but it cannot, of course, impinge upon the prior rights of other 
States. If a vessel already has a nationality, another State is not free 
to impose its nationality upon it. If the State to which a vessel be- 
longs refuses to release it, no other State may admit it to its merchant 
marine. Beyond this, a State is free to encourage application for its 
nationality by maintaining liberal rules. No matter how lenient or 
harsh its conditions may be, once a State has denoted that these con- 


71345 U. S. 571, at 584 (1953); digested in 47 A.J.ILL. 711 (1953). The principal 
issue in this ease concerned the application of the Jones Act to claims by a Danish sea- 
man who was injured in the course of his employment upon a Danish ship in Havana 
harbor. 72 Rienow, op. cit. note 61 above, at 19. 

73 Art. XIX, 8 U. S. Treaties and Other International Agreements 2043; T.I.A.S., No. 
3942. For a more detailed exposition of the relevant U. S. practice, see Walker, 
‘Modern Treaties of Friendship, Commerce and Navigation,’’ 42 Minn. Law Rev. 805 
(1958). 
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ditions have been met to its satisfaction through the medium of an 
official document, the nationality is impressed upon the vessel.” 


B. Claims to Protect Ships to Which National Character Has Been At- 
tributed against Unlawful Assertions of Authority by Other States 


The most important policy here, in implementing basic community policies 
about shared use and competence, is that of maintaining the effectiveness 
of the whole process of decision by which shared use and competence are 
secured. The claim to protect vessels, like claims to protect other forms 
of wealth and human beings, may be asserted through many different 
procedures, including: (a) diplomatic representation between foreign 
offices; (b) claims to and by consular authorities; (ce) claims before the 
United Nations and other intergovernmental bedies such as I.M.C.O., I.L.0.., 
and the like; (d) suits in international courts and arbitral tribunals; (e) 
claims in national courts and administrative agencies; and (f) the applica- 
tion of coercion by self-help in self-defense. It is not without reason that 
the community has made available so many different procedures to secure 
the purposes of protection. The competence to protect rights is, of course, 
indispensable to the enjoyment of the substance of rights, and since the 
competence of states to attribute national character to ships can in fact 
be questioned in relation to any particular problem, the competence to pro- 
tect is indispensable with respect to every problem. 

In the absence of prompt and effective compulsory international review 
of unilateral challenges to competence, it would be intolerable to submit the 
substance of states’ rights to the enjoyment of the oceans to quibbles over 
ill-defined procedural criteria. In view of the compelling nature of these 
policies it is not a little surprising to find that the one major, and only 
recent, publication dealing with this problem takes a position in flat contra- 
vention of these policies. Thus, Mr. Watts, in an article distinguished, 
inter alia, by an ambiguous use of the word ‘‘protection,’’ and recommend- 


ing ownership as ‘‘the criterion for protection,’’ writes: 


But internationally protection should not have a unilateral basis, 
for it is of necessity of inter-state concern: the protection-link should 
be objective, and such that it is compatible with the doctrine that a 
State in presenting an international claim is doing so in respect of 
damage to itself.” 


74 Rienow, op. cit. note 61 above, at 218-219. The opening lines in Article 5 of the 
1958 Convention on the High Seas read: ‘‘Each State shall fix the conditions for the 
grant of its nationality to ships, for the registration of ships in its territory, and for 
the right to fly its flag. Ships have the nationality of the State whose flag they are 
entitled to fly.’’ The first sentence could conceivably be interpreted to incorporate 
historic policy with respect to the conclusiveness of the attribution of nationality and to 
preserve registration as the best evidence of that attribution. The second sentence, 
however, appears to reject registration as conclusive evidence of nationality, and the 
sentence which immediately follows introduces the requirement of genuine link. Further 
consideration is given to genuine link below, p. 104 et seq. 

75 Watts, ‘‘The Protection of Merchant Ships,’’ 33 Brit. Yr. Bk. Int. Law 52, 66 
(1957), citing as a prime example the Nottebohm decision. The interests which states 
are protecting are their inclusive interests in the common enjoyment of the oceans. It is 
fantastic to suggest, as Mr. Watts does, that, while states have jurisdiction over their 
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The act of a state in attributing its national character to a vessel is, of 
course, a unilateral act, as are most of the acts with which international 
law is concerned. But the policies behind the long-established practice 
that states so attributing their nationality to a vessel have competence 
under international law to protect the vessel are international policies ex- 
pressing a common interest. Certainly, when a state seeks protection 
against deprivations imposed upon vessels to which it has attributed its 
national character, it is seeking redress for injury to its interests—in- 
terests which it shares with all other states who demand equal access to, and 
enjoyment of, the oceans. 

The practice of states provides abundant and convincing evidence of 
the traditionally honored competence of every state to extend its protection 
to ships which bear its national character, irrespective of the nationality 
of the owners or any other possible relation between the ship and some 
state other than that of national character. The same practice shows that 
the conclusive factor for determining the exercise of protection against 
allegedly unlawful assertions of authority by other states is the fact of the 
national character of the ship.** It will have been noted that two of the 
cases cited in the previous section involved controversies where protection 
was invoked. It should, however, be emphasized that in the ease of The 
Virgimius Spain recognized the right of the United States to intervene on 
behalf of the Virginius, even though the vessel was owned by Spanish 
nationals and had procured American registration by fraud. President 
Grant asserted the competence of the United States to extend its protection 
to the Virginius most forcefully : 


When, therefore, she left the port of Kingston . . . under the flag 
of the United States, she would appear to have had, as against all 
powers except the United States, the right to fly that flag, and to claim 
its protection, as enjoyed by all regularly documented vessels registered 
as part of our commercial marine.” 


ships, they have no right to protect them. Protection is, of course, of the most inclusive 
concern, inclusive concern for the protection of both the inclusive and exclusive interests 
of states. One principal purpose of a state’s making attribution of national character 
to a vessel is to preclude other states from unauthorized assertions of authority for 
exclusive reasons. 

76 Ripert, for example, states: ‘‘La nationalité du navire détermine les autorités 
compétentes pour exercer sur ce navire la surveillance et la protection.’’ 1 Ripert, Droit 
Maritime 322 (4th ed., 1950). 

With respect to aircraft, see Kamminga, The Aircraft Commander in Commercial Air 
Transportation 30-31 (1953). Kamminga writes: ‘‘An aircraft used for international 
transportation must be under the control of a State, which will see to it that the aircraft 
in question fulfills its obligations while in other States; this task devolves upon the 
State of origin of the aircraft. At the same time, however, this State naturally acts 
as protector of the rights of the aircraft concerned.’’ Ibid. at 30. ‘‘ Nationality is 
therefore of importance for the aircraft commander because it means that all over the 
world he is subject to the control of the State where his aircraft is registered, and also 
because he can count on protection by this State if the rights granted to his aircraft 
are infringed.’’ Ibid. at 31. 

772 Moore, Digest of International Law 900 (1906). 
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Hence the mere fact of registration, although fraudulent, was considered 
sufficient to provide protection for the Virginius, even against the state 
whose nationals owned it. 

The decision in The 1’in Alone **® controversy between Canada and the 
United States is another unequivocal example of protection based almost 
exclusively upon the fact of the attribution of national character to that 
vessel. The J’m Alone was a vessel registered in Canada which engaged 
in smuggling liquor, in violation of the United States law, from British 
Honduras to certain points off the coast of Louisiana. On March 22, 1929, 
the I’m Alone was sunk on the high seas in the Gulf of Mexico by the 
American revenue cutter Dexter. The Commissioners appointed to decide 
upon the Canadian claim for compensation found the vessel ‘‘de facto 
owned, controlled, and, at the critical times, managed and her movements 
directed and her cargo dealt with and disposed of’’ by United States 
citizens.?* Notwithstanding these overwhelming links between the J’m 
Alone and the United States, the Commissioners held the act of sinking 
the vessel ‘‘unlawful’’ and ordered the United States to apologize and pay 
the Canadian Government $25,000 ‘‘in respect of the wrong.’ °° 

The confusion encountered in works of commentators with respect to 
protection is on occasion due to a confusion between the appropriate bases 
of protection and the indices of such bases. The commentators who see 
as the bases of protection in a given case the ownership, the flag or the 
registration of a vessel, clearly ignore the more important base: the act of 
the state in attributing its national character to a ship. 

Emphasis upon the unquestioned competence of the state of national 
character to protect its vessels need not, however, be construed to mean 
that other states may not be competent to protect their varying interests 
in such vessels. Concurrent competence to protect by reason of ownership 
of a national is a well-established practice in international law, and there 
are no overriding reasons to dispense with it with respect to ships, provided, 
of course, that the interests of the state whose national character the vessel 
possesses be accorded adequate safeguards. In this connection, Mr. Rienow 


correctly observes: 


Yet the right to protect ship property is an imperfect one, due to 
the special nature and qualities of ships. It can be made effective so 
long as it does not conflict with the control which the State to which the 
vessel legally belongs is, under international law, permitted to effect 
and does, in fact effect.* 


78 (1933), 29 A.J.I.L. 326 (1935); 3 Rep. Int. Arb. Awards 1611 (1949). 

79 Ibid. at 1618. 

80 In his effort to replace nationality as a basis for protection of ships, Mr. Watts, 
understandably enough, finds the decision in the I’m Alone case embarrassing. He 
therefore offers the following explanation of the ‘‘paradox’’: ‘‘. . . the Claims Com- 
mission, invested with jurisdiction over any claims in respect of a ‘British vessel’ for 
compensation, took jurisdiction, thus considering the I’m Alone a British vessel for 
jurisdictional purposes, but held the I’m Alone not to be a British vessel for purposes 
of protection.’’ Watts, loc. cit. note 75 above, at 67. 
£1Rienow, op. cit. note 61 above, at 104-105. 
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(. Claims to Control the Movement and Activities of Ships to Which Na- 
tional Character Has Been Attributed 


It would appear indispensable for the maintenance of public order upon 
the oceans, most noticeably in times of armed conflict, that some state have 
control of the movements and activities of a ship; and it would appear no 
less indispensable, to secure the equal rights of states, that, within limits 
imposed by international law, each state be given control of the ships to 
which it has attributed its national character, and that this right be honored 
and made effective by officials of other states. It is of course unquestioned 
practice that the state which is responsible for a ship’s conformity with 
international law has a competence equal to its responsibility and may 
control the movement and activities of its ships as its interpretation of 
community obligations and its national policies require. This competence 
is sO unquestioned that one will search in vain equally for conventions 
giving it superfluous reiteration as for those denying it. This unchallenged 
prerogative of the state of national character comes most often to attention 
in time of national emergency or war, as the examples below demonstrate. 

Thus, in the case of Furness, Withy & Co. v. Rederiaktiebolaget Banco,** 
the Zamora, a ship of Swedish nationality, was chartered in 1916 to an 
English company for voyages between ports in various parts of the world. 
While the vessel was at Cardiff her owners refused to continue with their 
obligations on the ground that, under Swedish emergency legislation, vessels 
of Swedish registry were not allowed to trade outside Sweden. In a 
suit against the owners of the Zamora, the British court dismissed the 
complaint, giving full effect to the decree of the state whose national 
character the vessel possessed. In both world wars a number of neutral 
states issued decrees determining the areas where ships of their national 
character were allowed to navigate. Thus, for example, Section 3 of the 
Joint Resolution of Congress, approved November 4, 1939, authorized the 
President of the United States to define combat areas and to make it un- 
lawful ‘‘for any citizen of the United States or any American vessel to 
proceed into or through any such combat area.’’** For violations of 
these restrictions heavy penalties were provided. Similarly, Lord MeNair, 
explaining the British practice, observed that the ‘‘Crown by prerogative 
may at any time order its subjects, and British merchant ships, to return 
to this country.’’** Furthermore, as noted by another commentator, a 
state “‘may suspend entirely the commercial intercourse of its vessels with 
another State, or all of them.’’ * 


D. Claims to Prescribe for Determination of Ownership among Contend- 
ing Claimants 


Stability of expectations about the ownership of ships, whether state or 
private, is, of course, indispensable to stability in arrangement with respect 


82 [1917] 2 K.B. 873. 

83 See 34 A.J.I.L. Supp. 162 et seq. (1940). 

84 MeNair, ‘‘ Problems Connected with the Position of the Merchant Vessel in Private 
International Law, with Particular Reference to the Power of Requisition,’’ 31 Grotius 
Society Transactions 30, 36 (1946). 85 Rienow, op. cit. note 61 above, at 4. 
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to the use of the ships. If the ownership of vessels, which ply the ports 
of the world, changed like a sailor’s love with each port, capital would have 
little attachment for ships. It has come to be expected that in the course 
of their operations ships may become subject to certain special liens, and 
indeed this is the principal meaning of the metaphoric personification of 
ships, but the subjection to these liens is in accordance with certain highly 
erystallized and internationalized prineiples of admiralty and international 
law. 

The assumption upon which all states act is that the state of national 
character determines ownership. Thus, the Brussels Convention of 1921 
relating to Maritime Liens and Mortgages provided that 


Mortgages, hypothecations, and other similar charges upon vessels 
duly effected in accordance with the law of the contracting State t 
which the vessel belongs, and registered in a public register either at 
the port of the vessel’s registry or at a central office, shall be regarded 
as valid and respected in all the other contracting countries.** 


It has been the practice of major maritime states to enact national legisla- 
tion regulating in detail ownership claims in respect to ships, and no « 

appears to question the competence of states in international law to adopt 
such legislation. Thus. the United States has provided by statute as fol- 


lows: 


it shall be unlawful, without the approval of the Secretary 
Commerce, to sell, mortgage, lease, charter, deliver, or in any mann 
transfer, or agree to sell, mortgage, lease, charter, deliver or in an: 
manner transfer, to any person not a citizen of the United States, or 
transfer or place under foreign registry or flag, any vessel or an) 
interest therein owned in whole or in part by a citizen of the Unitec 
States and documented under the laws of the United States. _ 


The mutual respect which states exhibit for each other’s legislative pr 
visions of this nature is well expressed in the following communication 0: 
Secretary of State Lansing to the Department of Commerce: 


if the sale and the transfer to American citizens of a ship own 
by the citizens and flying the flag of a foreign government, whos 
laws forbid such a transfer without the consent of its appropriat 
authorities, should be held by the competent tribunals of this countr 
to be valid, it is plain that such transfer in contravention of the law 
of the country of the ship’s previous register would give rise t 
vexatious complications. ... The desirability, therefore, of the o> 
servance of the spirit of comity in the matter of the transfer of ships 
registry is obvious.“ 


86 Art. 1, 3 Hudson, International Legislation 1848 (1931). A more recent example 
the importance accorded to records kept in the state of national character is provid 
by the Convention on International Recognition of Rights in Aircraft, the purpose 
which is, among other things, the protection of secured creditors and ‘‘ facilitation 
the transfer of aircraft from one nationality to another.’’ For an analysis see Will 
force, ‘‘The International Recognition of Rights in Aircraft,’’ 2 Int. Law Q. 421. +- 
(1948). 87 46 U.S.C. § 808 (1952). 

+8 2 Hackworth, Digest of International Law 763-764 (1941). 
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Unless the competence for determination of ownership is in the state 
of registry, the registry will become a record of fraud and falsification 
rather than a reliable guide to the determination of rights in the ship.*® 
On the other hand, the fact that customary maritime law permits the 
creation of various unrecorded (‘‘secret’’) liens which a vessel may ‘‘ pick 
should not, of course, 


0 


up’’ anywhere in the world for a variety of reasons,* 
be interpreted as denial of either the flag state’s competence to legislate 
with respect to determination of ownership or the national character of the 
vessel in question. The concession appears to be one of the hard necessities 
of international commerce. 


E. Claims to Requisition National Ships outside Territorial Domain 


One of the great incentives to states in attributing their national char- 
acter to vessels is the expectation that these ships may be bases of national 
power in unforeseeable future exigencies. It does not appear unreasonable, 
absent overriding considerations of public policy, that states should indulge 
each other in this expectation. It would entirely defeat this expectation 
if the high degree of conclusiveness were not accorded to a state's attribu- 
tion of its national character to a vessel. 

States have unquestioned competence under appropriate conditions to 
requisition ships of their national character and even the ships of other 
states when these ships are under their effective control within their terri- 
torial domain. In addition, states are accorded competence to requisition 
ships having their national character which are not at the time of the 
requisitioning decree within their territorial domain.*' The fundamental 
principle is concisely stated, after a full review of relevant cases, by the 
ate Professor Preuss: 


For purposes of requisitioning, a national vessel is considered as 
**quast-territorial.’’ Therefore, the requisitioning of a ship while it is 
on the high seas (or, semble, while it is within the territorial waters of 
another state) is not an extraterritorial exercise of state authority.* 


The application of this principle may be illustrated by numerous judicial 
decisions. Thus in 1916 Swinfen Eady, L.J., declared that it ‘‘is not dis- 
puted—indeed it is beyond dispute—that it is part of the prerogative of 
the Crown in times of emergency to requisition British ships.’’** Simi- 


*? For comparable policy with respect to land recording, see MeDougal and Brabner- 
Smith, ‘‘Land Title Transfer: A Regression,’’ 48 Yale Law J. 1125 (1939); MeDougal, 
“Title Registration and Land Law Reform: A Reply,’’ 8 U. Chicago Law Rev. 63 

1940), 

*° For a comprehensive and critical survey, see Gilmore and Black, The Law of 
Admiralty, Ch. IX (1957). 

%1 ‘There are apparently no limits to this power, and the State in applying it is 
answerable to no other.’’ Rienow, op. cit. note 61 above, at 7. 

*2°*State Immunity and the Requisition of Ships during the Spanish Civil War,’’ 
Part II, 36 A.J.I.L. 37, 55 (1942); for a review of British cases involving Spanish 
vessels, see, by the same author, Part I of the above article in 35 ibid. 263-281 (1941). 

*8 The Broadmayne, [1916] P. 64, at 67, cited with approval by Finlay, L. J., in The 
‘rantcazu Mendi, [1939] P. 37, at 53. 
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larly, during the second World War, in Lorentzen v. Lydden“™ a British 
court upheld the competence of the Norwegian Government to decree the 
requisitioning of ‘‘All ships registered in Norway or belonging to a port 
there and situate outside the area’’ under the enemy occupation. The 
court declared that the decree was ‘‘in accordance with the comity of 
nations.’’** The decision in the famous and complicated case of the 
Spanish vessel Navemar *® was also in accord with these policies. Thus 
Judge Augustus N. Hand in the final stage of the litigation said: 


It is not necessary to say that the decree effected an expropriation 
of the vessel while she was in foreign territorial waters at Buenos 
Aires, though it was promulgated and notification thereof was given 
to the master when the ship was at that port. Even if the decree 
might not be effective while the Navemar was at Buenos Aires, never- 
theless it was an instrumentality of expropriation that would become 
operative upon the vessel as soon as she reached the high seas.** 


Lord MeNair’s analysis of the relevant judicial decisions led him to 
reach the following conclusion, inter alia: 


the Crown has the right to requisition British merchant ships 
whether they are in British waters, on the high seas, or in foreign 
waters, and to enforce that requisition upon them anywhere except 
in foreign waters. 
Conversely, the British Government and Courts should recognize 
a corresponding right in other States.®* 


II. CLAIMS TO ACCESS AND FREEDOM OF NAVIGATION 


A. Claims to Access 
1. Claims to Access to the High Seas 


The claim to equal and unrestricted access to, and enjoyment of, the 
oceans is of course the most important of all the claims of states, and the 
most fundamental community policy is that of protecting this claim. The 
major jurisdictional principles for securing this policy—that each state 
may apply authority to vessels having its national character and _ that, 
except as authorized by international law, no other state may apply 
authority to such a vessel—are, as has been emphasized, built about a 
necessary identification of the national character of ships. It would ap- 
pear reasonable that the degree of conclusiveness conferred by imple- 
menting procedural principles upon a state’s attribution of national char- 
acter to a vessel should be in direet proportion to the importance of the 
right. Certainly the right to equal access and enjoyment, through em- 

94 [1942] 2 K. B. 202. 95 Ibid. at 216. 

96 Compafiia Espafiola de Navegacién Maritima v. The Navemar, 17 F. Supp. 4995; 
ibid. 647 (1936); 18 F. Supp. 153; 90 F.2d 673 (1937); cert. granted, 302 U. S. 669 
(1937); The Navemar, 303 U. S. 68 (1938), 32 A.J.I.L. 381 (1938); 24 F. Supp. 495 
(1938) ; 102 F.2d 444; and supplemental opinion in 103 F.2d 783 (1939). 

97 102 F.2d 444, at 449. 

98 MeNair, loc. cit. note 84 above, at 46; for an even more forcefully expresse:| view, 
see Rienow, op. cit. note 61 above, at 185 and 103-104. 
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ployment of ships of national character, must be beyond unilateral 
challenge. 

It is common knowledge that the historical claims to deny access to the 
high seas which rested on broad assertions of sovereignty over the oceans 
had largely been defeated by the 19th century.°® While the more limited 
modern assertions of authority also raise issues involving freedom of the 
seas, it is now taken for granted that ships of all states may traverse 
the oceans free of prohibition by any state or group of states.‘°° Gidel 
has most aptly summarized both desirable general community policy and 
the pattern of state practice: 

Ships of all nationalities have an equal right to make use of the 
high seas in every possible way, but the idea of equal use only comes 
second. The essential idea underlying the principle of freedom of 
the high seas is the concept of the prohibition of interference in peace- 
time by ships flying one national flag with ships flying the flags of 
other nationalities. The prohibition of interference is based on the 
idea of the flag, that is to say, the symbol of the attachment of the 
ship to a given State and not on the idea of the nationality of the 
individuals concerned in the maritime relations in question.*® 


The importance of this practice is emphasized in the presumption made 
explicit by the International Law Commission as the basis for its considera- 
tion of the regime of the high seas: 

The principle generally accepted in international law that the high seas 

are open to all nations governs the whole regulation of the subject.?” 
lf the great weight of this presumption needs emphasis it may be seen in 
the endorsement by the Permanent Court of International Justice of a 
general principle which remains authoritative to this day: 

It is certainly true that—apart from certain special cases which are 

defined by international law—vessels on the high seas are subject to 

no authority except that of the State whose flag they fly.* 

The pronouncements in which states and authoritative writers have en- 
dorsed the general principle of freedom of access, and the role of the 
national character of ships in protecting that freedom, could be multiplied 
almost endlessly. It is sufficient to note the most recent example in the 
1958 Convention on the High Seas, Article 4: ‘‘Every State, whether 
coastal or not, has the right to sail ships under its flag on the high seas.”’ 

* Hall, International Law 178-190 (8th ed., Higgins, 1924); Lauterpacht, ‘‘Sover- 
eignty over Submarine Areas,’’ 27 Brit. Yr. Bk. Int. Law 376, 403-405 (1950); Gidel 
dates the defeat of the notion of sovereignty over the high seas from the 17th century, 
in U. N. Secretariat, Regime of the High Seas, U. N. Doe. A/CN. 4/32, p. 3 (1950); 
Potter, The Freedom of the Seas 85-89 (1924); 1 Oppenheim, International Law 582- 
587 (8th ed., Lauterpacht, 1955). 

100 Lauterpacht, loc. cit. above, at 403-407; U. N. Secretariat, cited above, at 3; 1 
Oppenheim, op. cit., at 587-592. 

101 U.N. Secretariat, op. cit. note 99, at 3-4. 

102 International Law Commission Report, Art. 27, Commentary, U.N. General As- 
sembly, 11th Sess., Official Records, Supp. No. 9, p. 24 (A/3159) (1956); 51 A.J.I.L. 205 
(1957), 

108 The Lotus, P.C.1.J., Ser. A, No. 10, p. 25 (1927). 
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2. Claims to Access to Territorial Bases of Other States 


The relevant community policies here are the protection of vessels against 
the arbitrary assertions of effective power by coastal states and the se- 
curing to states of the full benefits promised by agreements providing 
aecess for their vessels. It is no longer questioned that each state may 
determine for itself whether or not to admit the vessels of other states 
to the areas of its exclusive competence. Access to such areas of exclusive 
competence is, of course, dependent upon explicit agreement.*** But 
numerous agreements, commonly called treaties of friendship, commerce 
and navigation, do stipulate for such access. It would completely defeat 
the purpose of these agreements if one party could unilaterally question 
attributions of national character by the other parties. Indeed, many of 
these agreements expressly make the parties’ attributions of national char- 
acter to ships conclusive, and this would seem to be the best and most 
economical general policy. 

In countless treaties the national character of a vessel is made the 
determining condition of the exercise of the right of access. A typical pro- 
vision in such treaties reads: 


Vessels of either Party shall have liberty, on equal terms with 
vessels of the other Party . . . to come with their cargoes to all ports, 
places and waters of such other Party open to foreign commerce and 
navigation.’ 


The explicit provisions characteristic of these treaties, making the authori- 
tative decision of a state in ascribing the national character to vessels con- 
elusive, have already been illustrated with reference to British and Ameri- 
ean practice. For further example we may refer to a typical corresponding 
provision from a treaty concluded by France: 


Les navires qui, selon les lois et reglements frangais, justifient de la 
nationalité francaise et les navires qui, selon les lois et réglements 
helléniques, justifient de la nationalité hellénique, seront, en ce qui 
regarde l’application de la présente Convention, considérés comme 
étant respectivement de la nationalité francaise et hellénique.'” 


It has been reported that between 1920 and 1940 forty-four states had 
concluded 151 agreements where an identical or similar standard was em- 


104 Thus, e.g., Smith, The Law and Custom of the Sea 33 (3d ed., 1959); Sgrensen, 
The Law of the Sea 200 (International Conciliation Pamphlet, No. 520, 1958). Contra, 
Colombos, The International Law of the Sea 129 (3d ed., 1954). 

105 Treaty of Friendship, Commerce and Navigation between the United States of 
America and the Federal Republic of Germany, Oct. 29, 1954, Art. XX (1), 7 U. & 
Treaties and Other International Agreements 1839; T.I.A.S., No. 3593. Almost 
identical words can be found in corresponding treaties concluded by the United States 
with The Netherlands (March 27, 1956); Japan (Aug. 29, 1953); Greece (Aug. 3, 
1951); and Italy (Feb. 2, 1948). 

106 Convention of Commerce and Navigation with Greece, of March 11, 1929, Art. 26. 
Similar provisions may be found in treaties concluded by France with the Belgium 
Luxembourg Economic Union (Feb. 23, 1928), Art. 17; Estonia (March 15, 1929), Art. 
30; Yugoslavia (Jan. 30, 1929), Art. 25, and with other states. Niboyet-Goulé, Recueil 
de Textes Usuels de Droit International, Supplément, 1929 (1930). 
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ployed.**? Even when there is no agreement between the two states, 
access is not denied on the ground that the flag state was without competence 
to confer its national character upon a vessel under conditions of its own 
choice. The one instance in recorded American experience in which the 
question of flag arose concerned a vessel carrying documentation issued by 
Manchukuo, and the State Department took the view that since the United 
States did not recognize Manchukuo as a state, the documents had no 
validity for the United States. The United States did not, however, allege 
that the foreign state had no authority to confer national character on the 
vessel concerned, but that there was no foreign state involved at all and, 
therefore, the documentation could not be accepted as valid.** 

The more important discussions of this problem fail to provide examples 
where the authoritative ascription of national character was denied for 
purposes of access. 


43. Claims to Access to International Waterways under Special Regime 
The policy recommended with respect to international waterways '°” 
under special regime, indispensable to the economic use of the oceans, must 
necessarily be identical to the policy recommended with respect to access 
to the oceans. A state’s attribution of its nationality to a vessel seeking 
passage through the waterway should be regarded as conclusive. A care- 
ful study of the more important sources fails to disclose any instance in 
which a ship has been denied the right of passage through such interna- 
tional waterways because a territorial Power controlling the waterway has 
found it lacking sufficient connection with the state of attribution.*?® 


107 In a book based on an extensive analysis of treaty provisions ‘‘of a type that 
recur in the more basic and relatively long-term treaties of commerce, navigation, and 
establishment,’’ Professor Hawkins states: ‘‘ ... the usual treaty practice is to identify 
as national vessels those registered under the respective laws of the parties. From 
1920 to 1940, forty-four states concluded 151 agreements in which this standard of 
national laws and registry was used, and only four countries defined vessels of the 
contracting parties in a vague or different manner.’’ Hawkins, Commercial Treaties & 
Agreements 6 (1951). 

108 2 Hackworth, Digest of International Law 207-208 (1941). 

109 The waterways to which we are referring are those administered under special 
agreements, such as the Suez Canal and the Panama Canal. It will be recalled that 
Art. 1 of the Convention of Constantinople, 1888, explicitly provides that the Suez Canal 
‘shall always be free and open, in time of war as in time of peace, to every vessel of 
commerce or of war, without distinction of flag.’’ 3 A.J.I.L. Supp. 123 (1909); Hall- 
berg, The Suez Canal 407 (1931). The obligation of the United States with respect to 
the Panama Canal is somewhat less explicit. See Padelford, The Panama Canal in 
Peace and War 92 (1942), and 3 A.J.I.L. Supp. 128, 137 (1909). 

If inquiry is extended to straits, then the decision in the Corfu Channel Case becomes 
televant. It will be remembered that the decision of the International Court of 
Justice suggests that a condition of unfriendly relations short of war would not be suf- 
ficient to authorize the coastal state to deny access to foreign warships. Judgment of 
April 9, 1949, [1949] I.C.J. Rep. 4; 43 A.J.I.L. 558 (1949). 

110 Hallberg and Padelford, op. cit. above, give the most detailed discussions of the 
two most important canals. See also Schonfield, The Suez Canal in World Affairs 128- 
129 (1953). 
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To cite the most prominent recent controversy, Egyptian practice in de- 
nying passage through the Suez Canal to Israeli ships does not appear to 
rest on the claim that Israel does not exist as a state or that Israel is 
otherwise incompetent to confer national character on vessels, but has 
instead assumed that the attribution by the state of Israel is conclusive. 
The Bat Galim, the only vessel Israel has attempted to send through the 
Canal, was seized by Egypt for the reason that it undoubtedly was an 
Israeli vessel.?™ 

Apart from identifying vessels which the coastal state may seek to 
exclude from passage, national character has also been important for pur- 
poses of protecting alleged rights of access to international waterways. A 
number of states whose ships have been affected by Egyptian authority 
over the Suez Canal in connection with Israel have offered protests against 
the permissibility of the action taken.''* 


B. Claims with Respect to Securing Shared Enjoyment of Fishing on 
the High Seas 
1. Claims Relating to Fishing in Areas of Shared Use and Competence 


For the most productive and harmonious exploitations of the riches of 
the oceans, equality of access for fishing is no less important than equality 
of access for navigation, and should therefore be protected by the same 
jurisdictional and procedural policies. Fortunately, practice is thoroughly 
in conformity with this policy. Assertions by a state of competence to 
secure free access to a fishery for vessels with its national character appear 
never to have been denied on the ground that the vessel did not possess 
that character or that the state was not competent to confer its nationality 
on the vessel in question.*** The classic case remains that of the Norwegian 
trawlers in the Moray Firth. It will be recalled that after the Firth had 
been closed to trawling, British owners began to use trawlers registered in 
Norway. The foreign masters of some of these Norwegian-registered ships 
were arrested, found guilty and fined for violation of the prohibition, but 
upon protest by Norway against three of these convictions, the men were 
released. According to Fulton, 

It was subsequently explained that in taking this action Norway was 
merely making a formal stand for the rights of her flag, since the 
trawlers had been registered in Norway in a legal way, Norwegian 
subjects were concerned, and no claim had been put forward on be- 
half of the British Government to the Moray Firth as being territorial 
in character.*** 

111 Gross, ‘‘ Passage through the Suez Canal of Israel-Bound Cargo and Israel Ships,”’ 
51 A.J.I.L. 530 (1957). 112 Ibid. 

113 Account of disputes involving the major fisheries of the world may be found in 
Fulton, The Sovereignty of the Sea (1911); Innis, The Cod Fisheries (rev. ed., 1954); 
Leonard, International Regulation of Fisheries (1944); Oda, ‘‘New Trends in thie 
Regime of the Seas,’’ 18 Zeitschrift fiir Ausliindisches Offentliches Recht und Vélker 
recht 61, 68-86 (1957); Tomasevich, International Agreements on Conservation of 
Marine Resources (1943) ; Gregory and Barnes, North Pacific Fisheries 281-302 (1939). 

114 Fulton, op. cit. above, at 728; see also Leonard, op. cit. above, at 48-55; Briggs, 


The Law of Nations 52-57 (2d ed., 1952). 
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In more recent years the most famous case of interference with fishing 
on the high seas involved the seizure of Panamanian ships by Peru for 
alleged violations of the Peruvian territorial sea and of its regulations 
for fishing beyond that area, and protest was promptly offered by Panama, 
the United States and the United Kingdom.'** So far as is known, Peru 
did not reject the Panamanian protest on the ground that the vessels did 
not partake of the national character of Panama, although it was a well- 
known fact, repeated in numerous contemporary accounts of the affair, 
that the vessels in question had varying connections with several states.’’® 

These illustrations could, of course, be supplemented by almost innumer- 
able other accounts, historical and contemporary. The 1958 Conference 
on the Law of the Sea furnishes the best evidence of the consensus on the 
importance and conclusiveness of the nationality of vessels in this context. 
The Convention on Fishing and Conservation of the Living Resources of 
the High Seas deals: with fishing problems solely in areas of inclusive use, 
as Article 1 affirms, by declaring that ‘‘All States have the right for their 
nationals to engage in fishing on the high seas. . . .’’*"*7 For implementa- 
tion of this right, as well as of other prescriptions affecting it, the conven- 
tion provides that the reference to ‘‘nationals’’ means ‘‘fishing boats or 
craft of any size having the nationality of the State concerned, according to 
the law of that State, irrespective of the nationality of the members of 
their crews.’’*** It would be difficult to imagine more explicit emphasis 
upon the conclusiveness of unilateral attributions of nationality than this 
unequivocal declaration in the most important multilateral convention of 
modern times on the subject. 


2. Claims Relating to Fishing in Areas of Exclusive Competence 


The importance of the conclusiveness of the national character of vessels 
here is again effectively to secure such vessels against unlawful assertions 
of exclusive competence. Reference may again be made to the 1958 Con- 
servation Convention, which provides for certain measures of exclusive 
competence in coastal states for regulating adjacent fisheries.*® In ac- 


115 Phleger, ‘‘Some Recent Developments Affecting the Regime of the High Seas,’ 
32 Dept. of State Bulletin 934 (1952); U.S. Naval War College, International Law 
Situation and Documents 1956, 289-294 (1957). 

116 Although The Economist mistakenly, but perhaps understandably, coneluded that 
the ‘‘resulting situation is an international lawyer’s nightmare,’’ the multiple connec- 
tions in the case were pithily deseribed: ‘‘ An Argentine citizen, of Greek origin, resident 
in France, and whose ships fly a Panamanian flag and carry German crews and British 
insurance, has been attacked at sea by Peru, which is supported by Ecuador and Chile.’’ 
The Economist, Nov. 27, 1954, p. 715. 

1172 Official Records 139; 52 A.J.I.L. 852 (1958). Art. 1, par. 1, provides in full: 
**All States have the right for their nationals to engage in fishing on the high seas, 
subject (a) to their treaty obligations, (b) to the interests and rights of coastal States 
as provided for in this Convention, and (c) to the provisions contained in the following 
articles concerning conservation of the living resources of the high seas.’’ 

118 Art. 14. 2 Official Records 141; 52 A.J.I.L. 856 (1958). 

119 Art. 7 of the convention permits unilateral adoption of conservation measures by 
a coastal state if negotiations with other states concerned have not produced agreement 
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cording rights to, and imposing obligations upon, non-coastal states, the 
convention speaks repeatedly of ‘*States whose nationals’’ engage in fish 
ing, and identification of the state thus referred to is achieved by reference 
to fishing boats which have ‘‘the nationality of the State concerned, ac 
cording to the law of that State. — 

C. Claims with Respect ta Securing Shared Use for Submarine Cables 


and Pipelines 


The importance of national character extends beyond the protection ol 
vessels for abuses of authority to identification of the states responsible 
for the conduct of vessels and competent to apply authority to vessels for 
harmful conduct. Both by customary law and by treaty, determination of 
the state responsible for imposing sanctions for harm to submarine cables 
has been by identification of the national character of the vessel charged 
with causing the harm. The 1884 Convention for the Protection of Sub 
marine Cables, to which a large number of states have subscribed, authorizes 
warships of one state to stop vessels of another to investigate for complicity 
in interference or damage to cables, but imposes responsibility for enforce 
ment upon the courts of the state to which the vessel belongs.’** Thx 
obligations imposed by this convention on the state of national character 
were recently emphasized in the note of March 23, 1959, from the United 
States to the Soviet Union declaring the former's belief that a trawler 
flying the Soviet flag had violated Article II of the Convention of 1884. 
and noting that 
Article VIII et seg. of the convention place the responsibility for the 
repression of these violations of the convention and trial and punish- 
ment of the violators on the Soviet Union. Therefore, the Government 
of the United States calls upon the Government of the Union of Soviet 
Socialist Republics to discharge its international obligations as sum- 
marily as its laws and regulations will permit, by promptly . . . taking 
such measures as are necessary to punish those who may be found 
to be guilty.*** 

The Geneva Convention on the High Seas also imposes several obligations 

upon the state which has attributed its national character to an offending 

vessel.*** 


D. Claims With Respect to Shared Use of Airspace above the High Seas 


The conelusiveness of the national character of aircraft for purposes o! 
securing equality of access to the airspace above the high seas, and for 


within six months. Provision is made for challenging the validity of these measures 
according to specified criteria, but the conservation program remains in force pending 
conclusion of the procedure provided for settling the dispute. 2 Official Records 14° 
52 A.J.I.L. 853 (1958). 1202 Official Records 141. 

121 U.N. Legislative Series, Laws and Regulations on the Regime of the High Seas 
251 (U.N. Doc. ST/LEG/SER. B/1) (1951); Wilson, Submarine Telegraphic Cables » 
Their International Relations 12-13 (1901) (Lectures delivered at the U. S. Naval War 


College). 
122 Text of the note is in 40 Dept. of State Bulletin 555 (1959). 
123 Arts. 27 and 28. 2 Official Records 138; 52 A.J.1.L. 


849 (1958) 
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protecting aireraft against abuses of authority, would appear to be no less 
indispensable than the comparable conclusiveness with respect to vessels.'** 

It is an interesting parallel, not only with respect to the shared use of 
airspace above the high seas but with respect to the use of aircraft gener- 
ally anywhere, that the important jurisdictional discriminations are made 
in terms of the national character of the craft and that states’ authori- 
tative decisions about the national character are regarded as conclusive. 
Indeed, both multilateral and bilateral air agreements accord privileges 
to, and impose burdens upon, aircraft having the national character of the 
contracting parties, and, as the Chicago Convention of 1944 puts the matter 
bluntly in Article 17, ‘‘aircraft have the nationality of the State in which 
they are registered.””' No provision is made for questioning a state’s 
authoritative decision about registration upon any ground. 


III. CLAIMS WITH RESPECT TO EVENTS DIRECTLY AFFECTING COMMON 
ENJOYMENT OF THE HIGH SEAS 


A. Claims to Protect Minimal Order 


1. Claims against Other States for the Lawful Conduct of Ships and 
Aircraft to Which They Have Ascribed Their National Character 


The importance of the national character of ships and aircraft for the 
maintenance of minimal order lies in the certain and easy identification of 
the parties responsible for particular breaches of public order of the high 
seas. Ships may, of course, be instruments of coercion and violation of 
fundamental community prescriptions, and states may find it necessary to 
apply the laws of war and neutrality to vessels in the course of conflict.'** 


124 Art. 2 (4) of the Convention on the High Seas states, in summary of accepted 
stomary law, that freedom of the high seas embraces inter alia ‘‘ freedom to fly over 
high seas.’’ On the other hand, ICAO’s ‘‘ Rules of the Air’’—pursuant to Article 

2 of the Chicago Convention, the only standards of flight and maneuver in force over 

high seas—preseribe: ‘‘The Rules of the Air shall apply to aireraft bearing the 
nationality and registration marks of a Contracting State.’’ Rules of the Air, Annex 2, 
2d ed., April, 1952, 2.1. 

25 Convention on International Civil Aviation, signed at Chicago, Dee. 7, 1944. 
L.C.A.0O. Doe. 7300; U. S. Dept. of State Pub. 2282 (Conf. Ser. 64). The U. S. Federal 
Aviation Act of 1958, 72 Stat. 731 (Public Law 85-726, 85th Cong., S.3880), provides 
n See. 501 (a) for compulsory registration of aircraft. Par. (f) of the same section 
reads: ‘Such certificate of registration shall be conclusive evidence of nationality for 
international purposes. .. 

126 There is, of course, a great body of prescriptions uniquely applicable when out 
breaks of comprehensive violence occur, and the slogan ‘‘ freedom of the seas’’ for many 
lecades was most frequently used in such a context. See Potter, The Freedom of the 
Seas 81-96 (1924). See also Tucker, The Law of War and Neutrality at Sea (1957); 
Stone, Legal Controls of International Conflict (1954) ; 2 Oppenheim, International Law 
7th ed., Lauterpacht, 1952). 

It may be remembered, however, that the policies and factors relevant for determining 


e ‘enemy character’’ 


of ships and goods in time of war are very different from those 
relevant for determining the nationality of ships. The two types of problems have very 
little in common. Rienow, op. cit. note 61 above, at 130, and sources there cited: Me 
Nair, ‘‘The National Character and Status of Corporations,’’ 4 Brit. Yr. Bk. Int. Law 


44-56 (1923-1924); see also The Unitas, [1950] A.C. 536, 
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In these latter circumstances the national character of vessels is again 
important for protection against abuses of authority. This certain and 
easy identification of vessels is so important that special punitive measures 
are allowed against stateless ships and ships which fraudulently change 
their flag. 

As a general principle, derived as we have seen from the overriding 
community policy assuring free access to the vessels of all states, ships 
of one state are prohibited from interfering with vessels of another state 
on the high seas.’** In application of the fundamental policies of the 
United Nations Charter about impermissible coercion,’** as in the more 
limited traditional prescriptions limiting resort to coercion, states are held 
accountable for ships of their national character and it is commonly assumed 
as basic that attributions must be regarded as final.'** 

Where states authorize ships having their national character to interfere 
with ships of other states, the flag state is responsible for any deprivations 
imposed. Flag states are universally held to be strictly accountable for the 
actions of state ships even in stopping foreign vessels upon the high seas, 
if for an impermissible purpose,'*® as well as for prohibited activities 
within the areas of the exclusive authority of other states..%* Recently. 
for example, the Soviet Union protested as ‘‘completely unjustified’’ the 
action of an American destroyer, which had stopped and boarded a Soviet 
fishing vessel in the Atlantic for investigation of the possibility that it had 
caused numerous cable breaks in the area.*** The boarding action was 
undertaken in this instance in pursuance of a treaty to which both the 
United States and the Soviet Union had adhered, and which imposed 
liability upon the flag state of the boarding vessel if the actions were un- 
warranted ; but by customary law, too, responsibility would have been im- 
posed on the United States if there had been no treaty authorizing this 
action. The importance of national character here is, thus, as elsewhere,’ 


127 See note 100 above. 

128 For exposition and analysis, see MeDougal and Feliciano, ‘‘ Legal Regulation of 
Resort to International Coercion: Aggression and Self-Defense in Policy Perspective,’’ 
68 Yale Law J. 1057 (1959). 

129 The problem here is not that some other state’s national character ought to be 
impressed upon a vessel, but that the flag state cannot be permitted to shift responsi- 
bility for the acts of its vessels. Tucker, The Law of War and Neutrality at Sea 38-41 
(1957). 

130 In The Jessie, The Thomas F. Bayard and the Pescawha, a case involving claims 
by Britain on behalf of British sealing vessels, the actions of the American vessel in 
stopping and searching the vessels on the high seas were not done with the authorization 
of the U. S. Government, but the United States was held responsible. 6 Rep. Int. Arb. 
Awards 57 (1955); also reported in Briggs, Law of Nations 327-328 (2d ed., 1952); 
and see authorities cited ibid. at 328-330. 

131 Corfu Channel Case, Judgment of April 9, 1949, [1949] I.C.J. Rep. 4; 43 A.J.LL. 
558 (1949). 132 40 Dept. of State Bulletin 558 (1959). 

138 Thus, in another context requiring identification, Colombos states: ‘‘The na- 
tionality of a ship is one of the guarantees offered by international law for the freedom 
of navigation, and every ship which sails the high seas must possess a national character 
and be in a position to provide evidence of it. The possession of a nationality is the 
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in its indispensability to the quick and easy identification of responsible 
parties. 

When deprivations of a substantial character imposed by private vessels 
are unauthorized, the acts may be regarded as piratical and, as we will see, 
the ship and its crew may be made responsible, irrespective of their na- 
tional character. 

2. Claims to Repress Piracy 

In a domain subject to no exclusive competence of any particular state 
and with no centralized international administration of sanctions, it is of 
course necessary to make special provision for the repression of private 
violence. Historically this has been achieved through development of 
rules relating to piracy. The community considers the maintenance of 
publie order on the high seas of such vital importance that all states are 
authorized to take measures against private violence, appropriately char- 
acterized as ‘‘piracy,’’ irrespective of the national character of the offending 
ship.?** 

Whatever difficulties there may have been in the past in achieving an 
agreed definition of the substantive elements of piracy,’ the basie juris- 
dictional principle in repression of piracy has long been both certain and 
agreed. Thus the matter was put sharply by Lord Stowell in the ease of 
Le Louis, where he declared that pirates are ‘‘the enemies of every country, 
and at all times; and therefore are universally subject to the extreme rights 
of war.’’'*° To similar effect Mr. Justice Story, in United States v. Smith, 
described piracy as follows: 


basis for the intervention and protection by a State; it is also a protection for other 
States for the redress of wrongs committed by those on board against their nationals.’’ 
International Law of the Sea 216 (3rd ed., 1954). Compare also 1 Gidel, Le Droit 
International Public de la Mer 74 (1932). 

Professor Van Bogaert of the University of Ghent, noting that international law re 
quires that every ship which navigates the high seas have a national character, states: 
‘*Cette obligation est basée sur la considération qu’un navire doit étre soumis A un 
régime juridique déterminé, qui régle les relations & bord du navire, qui assure la protee 
tion éventuelle de la part de 1’Etat du pavillon et qui rend cet Etat responsable envers 
les autres Etats pour les infractions commises contre les régles du droit international 
‘‘Le droit que posséde 1’Etat pour déterminer les conditions 
d’aprés lesquelles les navires ont le droit d’arborer son pavillon,’’ 35 Revue de Droit 
International et de Droit Comparé 485 (1958). 


publie maritime. 


134 See Harvard Research in International Law, Piracy, 26 A.J.I.L. Supp. 739, at 757 
(1932). 

135 **Tt is of considerable importance that there be no confusion about the significance 
of the proposition that pirates jure gentium are hostes humani generis. Is the juris- 
diction universal because they are hostes humani generis, or are they said to be hostes 
humani generis because the jurisdiction is universal? Does the proposition state a 
prerequisite or a consequence? Does it describe a constituent element of the offense of 
piracy or only a reprehensible quality or characteristic which the law attributes to 
pirates? It is evident that the applicability of the law of piracy to modern marauders 
on the sea, including the ‘hi-jackers,’ for example, may depend much upon the correct 
answers to these questions.’’ Dickinson, ‘‘Is the Crime of Piracy Obsolete?’’, 38 
Harvard Law Rev. 334, 351 (1924-1925). 136 Le Louis, [1817] 2 Dodson 210, 244. 
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The common law, too, recognises and punishes piracy as an offence, 
not against its own municipal code, but as an offence against the law 
of nations (which is part of the common law), as an offence against 
the universal law of society, a pirate being deemed an enemy of the 
human race.**? 

A century later, the Sub-Committee of the League of Nations Committee 
of Experts for the Progressive Codification of International Law, reporting 
on piracy in 1926, formulated the problem in these words: 


Piracy has as its field of operation that vast domain which is termed 
‘*the high seas.’’ It constitutes a crime against the security of com- 
merece. 

When pirates choose as the scene of their acts of sea-robbery a place 
common to all men and when they attack all nations indiscriminately, 
their practices become harmful to the international community of all 
States. They become the enemies of the human race and place them- 
selves outside the law of peaceful people.*** 

The most recent formulation is Article 19 of the Geneva Convention on 
the High Seas, which reads: 

On the high seas, or in any other place outside the jurisdiction of 
any State, every State may seize a pirate ship or aircraft, or a ship 
taken by piracy and under the control of pirates, and arrest the per- 
sons and seize the property on board. 


The point we emphasize here, as elsewhere, is that uniform and universal 
application of the same policies to the ships of all states, irrespective of 
national character, is no denial of the coneclusiveness of attributions of 
national character. The convention itself in Article 18 makes this explicit, 
noting that a ‘‘ship or aircraft may retain its nationality although it has 
become a pirate ship or aircraft,’’*® and adding that the ‘‘retention or 
loss of nationality is determined by the law of the State from which such 
nationality was originally derived.’’ 


3. Claims with Respect to Stateless Ships 


So great a premium is placed upon the certain identification of vessels 
for purposes of maintaining minimal order upon the high seas, as indi- 
cated above, that extraordinary deprivational measures are permitted with 


18718 U. S. (5 Wheat.) 153, 161 (1820). Similarly Mr. Justice Johnston in United 
States v. Bowers, ibid. 190 (1820), especially at 193, 194-195. 

188 Report of the Sub-Committee of the Committee of Experts for the Progressive 
Coditication of International Law 117 (League of Nations Pub. No. C. 196. M. 70. 
1927. V; 20 A.J.I.L. Spec. Supp. 224 (1926)). See also Harvard Research in Inter- 
national Law, Jurisdiction with Respect to Crime, Art. 9, 29 A.J.I.L. Supp. 435 (1935) ; 
Johnson, ‘‘Piracy in Modern International Law,’’ 43 Grotius Society Transactions 63 
(1959). 

139 But Professor A. Pearce Higgins, stressing the ‘‘ jurisdictional competence’? of tl 
state of national character over its ships on the high seas, seems to imply that even 
piracy does not constitute a derogation of this ‘‘ general rule’’ because it is, in fact, 
‘‘denationalization’’ of the pirate ship which has become a hostis humani generis. 
Higgins, ‘‘Le Régime juridique des navires de commerce,’’ 30 Hague Academy Recueil 
des Cours 5, at 18 (1929, V). 
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respect to stateless ships. Thus, it is commonly considered that ships 
either having no nationality or falsely assuming a nationality are almost 
completely without protection. It is obviously an extreme view to regard 
such ships as hostes humani generis, but there appear no clear policies 
which might protect such ships from very summary treatment. 

Excellent illustration of this severity in community attitude is found 
in a relatively recent decision of the British Privy Council in Naim- 
Molvan vy. Attorney General for Palestine.**° In this case the vessel Asya, 
sailing in 1946 from a French port towards Palestine with several hundreds 
of illegal immigrants aboard, was apprehended some 100 miles off the coast 
by a British destroyer. When first sighted, the Asya was flying no flag; 
however, it hoisted the Turkish flag, which was soon hauled down and 
replaced by a Zionist flag. Having no documents with which to prove 
its national character, the ship was subsequently taken by the destroyer to 
Ilaita, and eventually by a court ordered forfeited to the Government of 
Palestine. Affirming the judgment of the Supreme Court of Palestine, 
the Privy Council through Lord Simonds declared that the freedom of the 
high seas is ‘‘a freedom of ships which fly, and are entitled to fly, the flag 
of a State which is within the comity of nations.’’'*' ‘*The Asya did not 
satisfy these elementary conditions,’’ in the opinion of the Court, and, 
therefore, ‘‘ecould not claim the protection of any State nor could any 
State claim that any principle of international law was broken by her 
seizure, 

One very effective restraint upon the frequency of stateless ships in fact 
is that access to the ports of states is, as we have seen, largely secured 
through agreements which bestow the right of access only upon the ships 
having the national character of the parties. Rienow has rightly observed 
that ‘‘It is by this control of their ports that States, in practice, clear 
the high seas of nondescript vessels.’’ ?**° 


4. Claims to Take Pumitive Measures against Ships Fraudulently 
Changing Flags on the High Seas 


The same policy prevails in the drastic penalties provided for vessels 
fraudulently changing flags on the high seas. This policy, thoroughly 
clarified in a long process of customary development, is clearly expressed 
in the Geneva Convention on the High Seas, Article 6 of which provides: 


1. Ships shall sail under the flag of one State only and, save in 
exceptional cases expressly provided for in international treaties or 
in these articles, shall be subject to its exclusive jurisdiction on the 
high seas. A ship may not change its flag during a voyage or while 
in a port of call, save in the case of a real transfer of ownership or 
change in registry. 

2. A ship which sails under the flags of two or more States, using 
them according to convenience, may not claim any of the nationalities 

140 [1948] A.C. 351; 42 A.J.L.L. 953 (1948). 


141 [1948] A.C. 351, at 369. 142 Ibid. at 369-370. 
143 Rienow, The Test of the Nationality of a Merchant Vessel 15 (1937). 
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in question with respect to any other State, and may be assimilated to 
a ship without nationality.’ 
It must, however, be noted that the exception stated in Article 6(1) in the 
following words—‘‘save in the case of a real transfer of ownership,’’ is 
most unfortunate. This exception would appear to authorize a change of 
flag upon the high seas without change in registry, thus destroying the 
security of the registry and encouraging artistry in quick and fraudulent 


change of flags.?* 


5. Claims to Prevent Use of Ships in Slave Trade 


The common interest in repressing the slave trade, similarly, is so great 
that especially severe measures have been allowed against vessels employed 
for that purpose. It is, nevertheless, somewhat paradoxical, since slave- 
trading involves attacks upon human dignity rather than upon goods, 
that customary international law did not establish the same universal 
jurisdiction with respect to slave-trading as with respect to piracy. This 
defect has, however, been remedied by various international agreements 
subseribed to by varying numbers of states, and authorizing states to apply 
varying degrees of authority to each other’s ships for the repression of 
slave-trading.**® Considerably more modest in scope are some of the more 
recent conventions, such as the Geneva Slavery Convention of 1926,3* 
the Supplementary Convention on the Abolition of Slavery, the Slave 
Trade, and Institutions and Practices Similar to Slavery, 1956,%** and 
the Convention on the High Seas of 1958, in which it has been left to every 
state to adopt effective measures ‘‘to prevent and punish the transport of 
slaves’’ in ships having its national character..*° Although regrettably 
limited, these prescriptions do emphasize the importance which states place 
upon respect for the conclusiveness and significance of national character. 


14452 A.J.I.L. 844 (1958). See also note 140 above, and accompanying text. 

145 Our criticism here is parcel of our more comprehensive criticism of the conventio: 
emphasis upon documentation and flag rather than registration as indications of t! 
attribution of national character. See below, pp. 101-103. 

It may be added that in this context the word ‘‘or’’ in ‘‘save in the ease of a rr 
transfer of ownership or change in registry’’ probably is not to be interpreted as mean 


ing ‘‘that is to say.’’ For the ambiguities of this term, see Allen, ‘‘Toward 4 
Procedure for Detecting and Controlling Syntactic Ambiguity in Legal Discourse,”’ 
An International Conference for Standards on a Common Language for Machine Search 
ing and Translation, Cleveland, Ohio, Western Reserve University, Sept. 6-12, 1959; 
‘*And/or,’’ 18 A.B.A.J. 456 (1932); Note, ‘‘In Defense of ‘And/or,’ ’’ 45 Yale Law 
J. 918 (1936). 

146 For a brief summary of the United States attitude towards the establishment of 
an international penal jurisdiction with respect to suppression of slave-trading, see 
McDougal and Arens, ‘‘The Genocide Convention and the Constitution,’’ 3 Vanderbilt 
Law Rev. 683, at 698-700 (1950); and Wilson, ‘‘Some Principal Aspects of Britis 
Efforts to Crush the African Slave Trade, 1807-1929,’’ 44 A.J.I.L. 505 (1950). 

147 3 Hudson, International Legislation 2010 (1931). 

148 Relevant articles are in U.N. Legislative Series, Supplement to Laws and Regula- 
tions on the Regime of the High Seas and Laws Concerning the Nationality of Ships 7 
(U.N. Doe. ST/LEG/SEB. B/8) (1959). 

149 Art. 13. See also Colombos, op. cit. note 133 above, at 341-345. 
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B. Claims with Respect to Securing Safe and Ordered Navigation? 


It is a common practice in conventions designed to secure safe and 
ordered navigation to impose upon each state responsibility for securing 
conformity by vessels of its national character with the standards pre- 
scribed by such conventions.**! No other state is commonly authorized to 
apply its authority to vessels for securing such conformity. Under the 
existing circumstances, in the absence of a centralized enforcement agency, 
and with the exigencies of ocean commerce requiring swift identification, it 
is only natural that the state which has attributed its national character to 
a vessel should be vested with exclusive authority to enforce compliance 
with international rules relevant to safety of navigation. This policy seems 
to be applicable to all the types of conventions dealing with matters of 
safety at sea. 

The new Geneva Convention on the High Seas embraces provisions sub- 
stantially comparable to those found in many previous separate conventions, 
such as those of the types itemized above in the process of claim. This most 
recent convention similarly employs the same jurisdictional and_pro- 
cedural principles as are employed in the separate conventions. Thus, for 
example, the Geneva Convention provides that every state shall take meas- 
ures with respect to 


‘‘ships under its flag’’ to conform with international 


standards designed to ensure and promote safe and ordered sea naviga- 
tion.**? It will be noted that no provision is made for going behind the 
authorized flag. 


150 Even before the advent of explicit agreements, there were widely accepted uniform 
rules for regulating navigation upon the high seas. See The Scotia, 81 U. S. (14 Wall.) 
170 (1871). 

151 The most important multilateral agreements with respect to safety of navigation 
are the International Convention for the Safety of Life at Sea, 1948, in force since 
Nov. 19, 1952, the International Load Line Convention, 1930, and some of the I.L.O. 
conventions relating to the adequacy and competence of the crew and labor conditions 
on ships. As of Jan. 1, 1954, ocean navigation is regulated by the new International 
Regulations for Preventing Collisions at Sea, agreed upon at the 1948 International Con- 
ference on Safety of Life at Sea and attached to the Final Act of the conference as 
Annex B, commonly called the International Rules of the Road. These Rules have been 
adopted by more than fifty states, among them all the principal maritime Powers, in 
cluding the U.S.S.R. ‘‘Most maritime countries follow the basic International Rules in 
their local waters as well as on the high seas, adding special rules to supplement the 
International Rules when local conditions so demand.’’ Farwell and Prunski, The Rules 
of the Nautical Road 11 (rev. ed., 1959). See also Reiff, The United States and the 
Treaty Law of the Sea 227 et seq. (1958). For a general survey of the maritime ses 
sions of the International Labor Organization during the past four decades, see ‘‘ Seven 
Maritime Sessions of the International Labour Conference,’’ 78 Int. Labour Rev. 429 
460 (1958). For texts of I.L.0. maritime conventions, see 1 International Labour 
Code 1951, Bk. IX (1952). 

In addition to the above, the following agreements bear more importantly upon the 
safety of ocean navigation: International Code of Signals, Agreement concerning Mari 
time Signals, 1930; Convention for the Unification of Certain Rules of Law with respect 
to Assistance and Salvage at Sea, 1910 (Art. 11 in particular); and Convention for 
the Unification of Certain Rules of Law with respect to Collisions between Vessels, 1910 
(Art. 8 in particular). 152 Arts. 10 and 12. 


) 
Ss 
f 
e 
t 
it 
d 
il 
is 
ts 
y 
if 
re 
47 
1d 
ry 
ot 
ly 
ee 
t} 
an 
eh 
of 
bilt 
tis 
ula- 


80 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 54 


(. Claims Relating to Control of Pollution 


The importance of national character of ships in administering com- 
munity policies for control of pollution is again in the easy identification 
of a responsible party which it offers. The state of national character may 
be required by agreement to prescribe the necessary regulations for its 
ships, and it has authority to apply coercion to its ships in sanction of 
these regulations. The state of national character may further be made 
responsible for appropriate observance by its vessels and, in additional 
precaution, other states may under certain conditions be given concurrent 
jurisdiction. 

These policies find illustration in the London Convention for the Pre- 
vention of Pollution of the Sea by Oil, 1954, in force since July 26, 1958.*°* 
The convention refers in a number of articles to ‘‘sea-going ships registered 
in any of the territories of a Contracting Government,’’ and the contracting 
government assumes responsibility for securing the compliance by vessels 
of its national character with the provisions of the agreement.’*' The con- 
vention further authorizes every contracting state to report contraven- 
tions by vessels of any other contracting state, wherever they may occur, 
to the government of the country whose national character the offending 
vessel possesses.*** The unimpaired competence of each state to prescribe 
and apply measures for preventing pollution of waters within its territorial 
domain to all ships, irrespective of their national character, involves of 
course no detraction from the conclusiveness of attributions of national 
character.°° The provisions of Articles 24 and 25 of the Geneva Conven- 
tion on the High Seas are comparable to those of the London Convention 
of 1954. 


D. Claims to Temporary Exclusive Use in Non-Contiguous Areas of the 
High Seas and Airspace Above 


The basic assertion of authority here is for purposes of naval maneuvers, 
nuclear experiments of great importance to the national security of the 
claimant state, and for experimentation usually related to military uses 
of outer space (testing range for missiles). Naval maneuvers constitute 
a common example of this type of claim of unquestioned legality. Quite 


153 U.N. Legislative Series, op. cit. note 148 above, at 33. The Geneva Convention on 
the High Seas contains some very general prescriptions on problems of pollution by 
nuclear materials. See the JAG Journal, April, 1959, for a useful survey of the legal 
problems involved in the use of nuclear-powered ships, including submarines. 

154 Thus, for example with slight modifications, Arts. II, III, V, VII and X. 

155 Art. X (1). Art. X (2) further provides: ‘‘Upon receiving such particulars the 
latter Government [i.e., of ship’s nationality] shall investigate the matter, and may 
request the former Government to furnish further or better particulars of the alleged 
contravention. If the Government in the territory of which the ship is registered is 
satisfied that sufficient evidence is available in the form required by law to enable pro 
ceedings against the owner or master of the ship to be taken in respect of the alleged 
contravention, it shall cause such proceedings to be taken as soon as possible. . . .’’ 

156 See, e.g., British Oil in Navigable Waters Act, 1955, Art. 14 (1). U.N. Legisla 
tive Series, op. cit. note 148 above, 37 at 39-40. 
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controversial recent examples of the assertions of claims of this type are 
those of the United States and the United Kingdom to conduct nuclear 
experiments on the high seas vital to their security. The significance 
of national character here is the same as in all interactions in which the 
necessity arises for the protection of vessels against alleged abuses of 
authority. The policies which we have recommended for protection gen- 
erally are equally applicable to these problems. 

This type of exclusionary claim is usually made known by giving notice, 
through channels of information familiar and accessible to mariners all 
over the world, that certain defined areas will be unsafe for navigation for 
certain specified periods of time. The areas so designated are customarily 
so circumscribed and selected as to create the least possible interference 
with other uses of the ocean. Literally hundreds of these areas have been 
established by the United States, and other states, including Great Britain, 
the Soviet Union and France, have engaged in the same practice. In previ- 
ous summary, it is observed : ‘‘ Although such claims may be traced indirectly 
to antiquity, their legality has seldom been questioned or even diseussed.’’ *** 

In addition to affecting the competence to protest the legality of claims to 
exclusive use, the nationality of ships is here important for identifying the 
state which may attempt to recover damages for harm caused by the ac- 
tivities which necessitate creation of the exclusive area. Thus, in the case 
of the hydrogen bomb tests in 1954, Japan presented a claim for two million 
dollars on behalf both of the crew of a Japanese fishing vessel injured by 
effects of the test and of the Japanese fishing industry. Japan explicitly 
refused to request discontinuance of the tests and the United States satisfied 
the monetary claim ‘‘without reference’’ to questions of legal liability.*** 


|V. CLAIMS RELATING TO EVENTS OCCURRING ON BOARD SHIP ON THE HIGH SEAS 


It is important that a clear distinction be made between events which 
affeet the public order of the vessel and those which do not.**® The in- 


157 McDougal and Schlei, ‘‘The Hydrogen Bomb Tests in Perspective: Lawful 
Measures for Security,’’ 64 Yale Law J. 648 (1955), establishes the case for the law- 
fulness of the hydrogen bomb tests in terms of the law of the sea. For other views see 
Margolis, ‘‘The Hydrogen Bomb Experiments and International Law,’’ ibid. 629; 
Gidel, ‘‘ Explosions Nucléaires Expérimentales et Liberté de la Haute Mer,’’ in Grund- 
probleme des Internationalen Rechts: Festschrift fiir Jean Spiropoulos 173 (1957), 
commented upon in McDougal and Burke, ‘‘Crisis in the Uaw of the Sea: Community 
Perspectives versus National Egoism,’’ 67 Yale Law J. 53y, 547, note 28 (1958). 

158 McDougal and Schlei, loc. cit. above, at 694-695. 

159 By distinguishing between events which affect the public order of the ship and 
those which do not, we intend only to emphasize the special interest of the flag state in 
certain events. The events on board a ship on the high seas are components of larger 
community processes, and states other than the flag state may be concerned with their 
impact, as, for example, upon their nationals. Thus, such states may in appropriate 
cases reasonably assert a concurrent competence even with respect to events primarily 
affecting the public order of the ship. Our distinction merely seeks to secure that the 
unique character and impacts of events on board ship be given appropriate policy con- 
sideration. 

The famous case which is associated with recognition of this concurrent competence is, 
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terest of the state of national character is most substantial and direct with 
respect to the events which affect the public order of the vessel, though on 
oceasion a concurrent jurisdiction may appropriately be honored with 
respect to these events as well as to those not affecting the public order of 


the vessel. 


A. Claims Relating to Public Order of Ship 


In matters relating both to the discipline of the crew and to control 
of the passengers, it is imperative that the state of national character 
should have competence immediately to apply its authority. It is the 
current fashion to refer to the metaphor of the ship as a ‘‘floating bit of 
territory’’ as outmoded fiction, but, as in famous aphorism, a ‘‘fiction 
feigned is very near the simple truth.’’'®° The very real community on 
board a ship is as much in need of the unified prescription and application 
of authority for the maintenance of public order as is a community on 
land. Every state demands this competence with respect to its ships and 
in turn recognizes similar competence in other states.’*? 

This competence is commonly stated in the books in very broad terms. 
of course, that of The Lotus, decided by the Permanent Court, P.C.I.J., Ser. A, No. 10 
(1927). Art. 11 of the Convention on the High Seas reverses the specific holding of the 
Lotus Case, but does not disturb its more general significance. 

160 While rejecting the usefulness of the ‘‘ fiction of territoriality’ 
sels, Professor Higgins nevertheless states: ‘‘I] y a done des liens étroits entre le navire 
et 1’Etat dont il acquiert la nationalité et ces liens entrainent comme conséquence 1’ap 
plication aux navires de la législation du pays du pavillon. C’est en vertu de cette 
législation que le capitaine exerce son autorité et qu’il la fait respecter. Le navire 
peut étre un objet mobilier, un bien meuble, mais il est régi par des lois spéciales, et il 
est universellement admis qu’en haute mer, il doit échapper & tout contréle autre que 
celui des autorités du pays du pavillon.’’ Loc. cit. note 139 above, at 18. See also 
St. Clair v. United States, 154 U. 8. 134, at 152 (1894). 

161 U.N. Legislative Series, Laws Relating to Jurisdiction over Crimes Committed 
Abroad or on the High Seas (U.N. Doe. ST/LEG/SER. B/2) (1952), and Supplement 
(U.N. Doe. ST/LEG/SER. B/8) (1959). 

162 See, e.g., Colombos, op. cit. note 133 above, at 222; Smith, The Law and Custom 
of the Sea 61 (3d ed., 1959); Fenwick, International Law 311 (3d ed., 1948). 

A most recent confirmation of the competence of a state to apply its authority to 
events occurring on board vessels having its national character is provided by the decision 
in R. v. Governor of H. M. Prison Brixton, ex parte Minervini, [1958] 3 All E.R. 318; 
digested in 53 A.J.I.L. 447 (1959). An Italian national serving on board a Norwegian 
vessel murdered a fellow crewman during a voyage of the vessel and was subsequently 
arrested in England. In the ensuing proceedings, following a request by Norway for 
extradition on the basis of the Treaty of Extradition between the two countries, Lord 
Parker, C.J., ruled that the word ‘‘territory’’ as applied in the treaty should be in- 
terpreted as meaning ‘‘ jurisdiction,’’ and consequently Minervini’s crime should be 
dealt with as if it had been committed in Norway. In conclusion, Lord Parker said: 
‘* Accordingly, it seems to me that it matters not in this case whether the ship was in 
the middle of the North Sea, in the territorial waters of Norway, in the territorial 
waters of this country or in the territorial waters of any other Power; the Norwegian 
government had jurisdiction, and that is sufficient to enable these proceedings to be 
brought.’’ [1958] 3 All E.R. at 321. 

With respect to aircraft Kamminga observes: ‘‘ With regard to breaches of discipline 
on board the aircraft, it is fairly generally agreed that these must be judged solely by 


162 


of merchant ves 
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Thus a comment, in the most recent draft of the American Law Institute. 
to a section devoted to the scope of jurisdiction, reads: 


The principle is well established that a state may prescribe rules 
governing conduct aboard its vessels while they are on the high seas. 
The principle applies to all persons aboard, whether nationals or 
aliens. The United States and other maritime nations hold that 
conduct aboard is regulated by the law of the flag of the vessel even 
when it is in the waters of another state.’ 


Similarly, Professor Hyde observed: 


A State has the right to make reasonable application of its eriminal 
code to its own vessels (private or public) when they are on the high 
seas, and, therefore, to punish the occupants who violate it. The 
relation of the State to the vessel when so circumstanced justifies the 
assertion of jurisdiction.’ 


This perspective of a state’s competence is so deeply respected that even 
when disorders aboard ship have occurred within the territorial domain of 
another country, the local authorities have been: reluctant to interfere, 
except when asked to or when disorder threatened the value processes on 
shore. Thus in the celebrated Wildenhus’ Case, where one Belgian mem- 
ber of the crew killed another Belgian member of the crew aboard a 
Belgian ship in an American port, C. J. Waite stated: 


And so by comity it came to be generally understood among civilized 
, nations that all matters of discipline and all things done on board 
which affected only the vessel or those belonging to her, and did not 
involve the peace and dignity of the country, or the tranquillity of the 
° port, should be left by the local government to be dealt with by the 
authorities of the nation to which the vessel belonged as the laws of 
that nation or the interests of its commerce should require.’® 


the State whose nationality the aircraft possesses.’’ The Aireraft Commander in 
d Commercial Air Transportation 34 (1953). For more detail see pp. 136, 146 et seq. 
at 163 Restatement, The Foreign Relations Law of the United States (Tentative Draft 

No. 2), §17 at 43 (1958). The relevant provisions of the Restatement read: 
m ‘17, A state has jurisdiction to prescribe rules governing: 

(a) The conduct of all persons aboard national vessels while under the control 

to of their commanding officer; ...’’ (Ibid. at 42.) 
on **18. A state has jurisdiction to enforce rules governing the conduct of persons: 
g: (a) Aboard its national vessels while under the control of their commanding of 
an ficer; ...’? (Ibid. at 44.) 
ly 164 1 Hyde, International Law 800-801 (2d rev. ed., 1945). 
or 165 120 U. S. 1, 18 (1887). When the publie order of a vessel upon the high seas is 
rd threatened by a member of the crew or a passenger, the captain may immediately apply 
in- authority in order to protect life and property entrusted to him. In The Condor, Judge 
be Hand stated with respect to the rdle of the captain: ‘‘ Discipline on the sea is not like 
id: that on the land in ordinary industrial employments. The relations between master and 
in men require an authority which is not necessary when both parties have immediate re 
ial course to constituted authority. No doubt countless misery and brutality has arisen 
ian from the exercise of master’s authority; but the substance of that authority still re- 
be mains in civilized countries, and must remain, if men are put to sea for weeks, out of 

reach of the usual methods of keeping order.’’ 196 Fed. 71, 74 (1912). For a more 
line comprehensive coverage of this question see 1 Norris, Law of Seamen 82 et seq., Chs. 23 


and 25 (1951). 


by 
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B. Claims Relating to Events Not Affecting Public Order of Ship 


It is obvious that with respect to the great variety of events, including 
both deprivations and agreements as well as dispositive acts and matters 
affecting personal status, many different states will make many different 
claims based upon many different justifications and that many of these 
claims will be well founded in community policy. The fact that events of 
this type occur on board ship is just one factor among many others relevant 
to allocation of competence, and the multiple principles of jurisdiction in 
public and private international law ascribe a varying importance to differ- 
ent factors in different contexts.’* The state of national character may 
be accorded competence with respect to such events, but other states may 
be protected in a concurrent competence. This policy is relevant to each 
of the sub-categorizations of events which we have specified. 

The competence of the state whose national character the vessel possesses 
is asserted in categorie terms by many authorities. Thus Colombos states 
that ‘‘it is a generally recognised rule that the flag-State of the vessel is 
competent to deal with all matters civil and criminal, which originate in 
the ship’’ while on the high seas.*** 

The competence of states other than the flag state has been asserted in 
countless instances on many different types of problems and this competence 
is commonly regarded as lawful when asserted under appropriate justifica- 
tion. Appropriate justification may be found in many different principles 
of jurisdiction, nationality, impact territoriality, passive personality, pro- 
tective, ‘‘act of state,’’ and so on. 


V. CLAIMS TO PROTECT COASTAL INTERESTS 


In lawful assertions of exclusive competence under international law a 
coastal state may apply its authority to the ships of any country. The 
importance of the national character of ships here is again to identify the 
states which may protect vessels against unlawful assertion of coastal 
competence. If a state’s authority to question the lawfulness of such 
assertions of coastal competence with respect to its ships may be denied by 
unilateral challenge, the inclusive rights of states would be left with little 
or no protection. If states attributing national character are denied 
competence to protect, the effective powers of the coastal state over not 
only its internal waters but its territorial sea and contiguous zones could 
become even more comprehensive and absolute. 


166 For an excellent survey of such relevant factors, see Lauritzen v. Larsen, 3 
U. S. 571 (1953), and Romero v. International Terminal Operating Co., 358 U. 8. 354 
(1959). For a thoughtful discussion of the problem, consult Bickel, ‘‘The Doctrine of 
Forum Non Conveniens as Applied in the Federal Courts in Matters of Admiralty,’’ 35 
Cornell Law Q. 12 (1949); Gilmore and Black, The Law of Admiralty 46-47 (1957). 
See also 2 Rabel, Conflict of Laws 346-351 (1947). 

167 Colombos, op. cit. note 133 above, at 234. See also 1 Beale, A Treatise on the 
Conflict of Laws 287-288 (1935). 
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On every specific problem arising in each major subdivision below, the 
question is: Who can protect the vessel against abuses of coastal authority ? 
The advantage of easy identification of such a vessel is in the economy and 
dispatch with which the protecting state may be ascertained. Any pro- 
longed investigation of, or dispute about, the identity of the protecting 
state would seriously interfere with the smooth flow of ocean commerce. 
The importance of our detailed sub-categorization of problems is to indicate 
how frequent the occasion for protection may be and how vital are the 
interests at stake. 

Fortunately these preferred policies find universal acceptance in practice. 
The conelusiveness of a state’s attribution of national character has been 
carried to the extent of allowing a state to protect a vessel to which it has 
attributed nationality even against a state whose individual nationals 
solely own and operate the ship.'® 


A. Claims Relating to Internal Waters 


The books are full of accounts of controversies between states regarding 
the exercise of state authority over foreign vessels in internal waters, most 
of them in connection with claimed exemptions from jurisdiction and prob- 
lems relating to the exercise of port authority over events aboard the 
vessel.’** In disputes such as these, the exercise of the protective function 
by protest against an alleged impermissible assertion of authority by the 
port officials becomes of very considerable importance. The identification 
of the state authorized to make this protest is determined, both by customary 
law and many explicit agreements, by the national character of the ship 
concerned.’*° The records fail to substantiate the notion that states are 
accustomed to deny objections by flag states to assertions of local authority 
on the ground that the flag-state connection with the vessel was not adequate 
to warrant the grant of nationality."*' To the contrary, in practice issues 
between territorial and flag states are commonly dealt with on the basis of 
the merits of the issue involved, and states do not seek to deny the basis for 
the attribution of national character. 


168 Reference is made to the I’m Alone Cese and the events connected with exclusion 
of trawling from Moray Firth, discussed above, pp. 62, 70. 

169 It is generally agreed that coastal states have full authority to prescribe and 
apply policy to events on board vessels in ports, except as agreements may limit coastal 
diseretion. See Jessup, The Law of Territorial Waters and Maritime Jurisdiction 144— 
194 (1927), and the numerous works there cited; Wildenhus’ Case, 120 U. S. 1 (1887); 
for more recent practice see 2 Hackworth, Digest of International Law 208-224 (1941) ; 
The Lone Star, 1947 Annual Digest 84-90 (1951); Master Amiruzzaman and Others v. 
The Crown, 1953 Int. Law Rep. 171-172 (1957); Silberwacht v. Attorney General, ibid. 
at 153, 154-155; and American Law Institute, Restatement, op. cit. note 163 above, § 34. 

170 Provision for competence over events on board foreign merchant vessels in port is 
commonly made in consular agreements. For illustrative provisions see U. S. agree- 
ments with the Philippines, Costa Rica, and the United Kingdom in 45 U.N.T.S. 38 
(1949), 70 ibid. at 50 (1950) and 165 ibid. at 152-154 (1953). 

171 See sources cited in note 169 above. 


86 THE AMERICAN JOURNAL OF INTERNATIONAL LAW i Vol. 54 
B. Claims Relating to the Territorial Sea 
1. Claims to Deny Access 


Since it has long been recognized that community use of the territorial 
sea of coastal states is often either virtually indispensable or convenient in 
very high degree, the promotion of inclusive interests of marked significance 
may be at stake in controversies concerning such an area.’** The protection 
afforded by the flag states to vessels passing through the territorial sea 
against abuse from coastal authority serves, accordingly, not only to save 
a particular vessel from harm, but also to establish and maintain a struc- 
ture of prescription for protecting all who use the oceans. It is not sur- 
prising, therefore, that in this context the conclusiveness of the attribution 
of nationality is so taken for granted in the practice of states as to require 
no mention, much less emphasis.’*** In particular, the issue of innocent 
passage is highly crucial in the case of fishing vessels, both because the 
potentiality of infringements upon coastal laws is so obvious, and because 
navigation close to the shore is peculiarly necessary for this type of craft. 
Yet one looks in vain for denials by the coastal state of the competence of 
the flag state to protect against coastal exercises of authority over those 
vessels. The issue is rather debated in terms of the actual interests at 
stake, and the procedural principles are taken for granted.*** 


2. Claims to Regulate Navigation of Ships 


Because coastal officials are more likely to know of the difficulties and 
dangers of transit through adjacent waters and the coastal state is most 
intimately affected by chronically unsafe conditions in such waters, it is 
clearly desirable that these officials exercise exclusive competence to regu- 
late navigation through the territorial sea. The practice of states thor- 
oughly accords with such policy and the importance of national character 
is again to insure protection against abuses of authority.'”® 


172 Denial of access may be absolute, as in denial of innocent passage, or qualified, as 
in denial of passage that is allegedly non-innocent, but we do not differentiate these 
claims here because policy for present purposes is unaffected by the difference. For 
prescriptive formulations see Art. 14 and Art. 16(3) of the Convention on the Territorial 
Sea and Contiguous Zone, in 2 Official Records 133-134; 52 A.J.I.L. 837, 838 (1958). 

173 The most important and authoritative secondary sources customarily used for 
reference upon territorial sea problems are: Fulton, The Sovereignty of the Sea (1911) ; 
Jessup, The Law of Territorial Waters and Maritime Jurisdiction (1927); Bustamante, 
The Territorial Sea (1930); 3 Gidel, Le Droit International Public de la Mer (1934) ; 
Raestad, La Mer Territoriale (1913); and the compilation in Crocker, The Extent of 
the Marginal Sea (1919). 

174 Selak, ‘‘ Fishing Vessels and the Principle of Innocent Passage,’’ 48 A.J.I.L. 627 
(1954). 

175 Jessup, The Law of Territorial Waters and Maritime Jurisdiction 137-141 (1927) ; 
1 Oppenheim, International Law 495 (8th ed., 1955, Lauterpacht); Restatement, cited 
note 163 above, § 36 (2) and Comment (c¢) to § 36 at 111 and 113. 
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3. Claims Relating to Control of the Ship 


Although recent agreement **® could alter the situation, disputes over 
this type of authority have been quite rare.'** It is widely assumed, both 
by officials and by writers, that the nationality of a vessel serves the func- 
tion of identifying the state entitled to object to coastal attempts to assert 
control over a ship for purposes of civil jurisdiction, and in the sole re- 
ported case involving this issue, United States v. Panama, no question was 
raised about the competence of Panama to confer its nationality on the 
ship coneerned.’*® It is clear, of course, that if states could easily deny 
the attribution of nationality in a situation of this kind, there would be 
no need for a structure of prescription which seeks to limit the exercise of 
coastal authority, for the simple reason that such authority would be com- 
plete and for all practical purposes beyond question. 


4. Claims to Exercise Authority over Events aboard Ship 


Although the general prescriptions for allocation of competence, phrased 
in terms of the impact of the events in question, are comparable to those for 
ships in port,'’® the importance of the protective function would appear 
greater in this situation, since interference with passage through the ter- 
ritorial sea would have more drastic consequences. The evidence suggests 
that states do not, even in rare instances, seek to deny the national character 
of a vessel when the flag state protests the application of coastal law to a 
vessel in the territorial sea. The prohibition laws of the United States 
represent the most sweeping claim to apply local law in the territorial sea, 
and the states which protested, in the name of ‘‘inoffensive passage,’ 
sought to point out the detrimental effects of such application upon ships 
flying their flags.'*° In concrete cases the United States never questioned 


176 The International Convention Relating to the Arrest of Seagoing Ships, opened for 
signature on May 10, 1952, has been ratified by a few states, and relates to the arrest of 
vessels ‘‘ flying the flag of a Contracting State in the jurisdiction of any Contracting 
State’’ for certain specified maritime claims. For text see U. 8S. Naval War College, 
International Law Situation and Documents 1956, 566 (1957); 53 A.J.I.L. 539 (1959). 

177 The general conception prevailing among international lawyers is that the coastal 
state is not authorized to arrest a vessel passing through the territorial sea except ‘‘ in 
respect of obligations or liabilities assumed or incurred by the ship itself in the course 
of or for the purpose of its voyage through the waters of the coastal State.’’ Con 
vention on the Territorial Sea and Contiguous Zone, Art. 20(2), 2 Official Records 134. 
The 1952 Convention, if interpreted to extend to ships in passage, would permit arrests 
for a much broader category of claims. 

178 Compafiia de Navegacién Nacional (Panama) v. United States, in Report of B. L. 
Hunt, American and Panamanian General Claims Arbitration 765 (1934) (Dept. of 
State Arbitration Series, No. 6); 6 Rep. Int. Arb. Awards 382 (1955); 28 A.J.I.L. 596 
(1934); Jessup, ‘‘Civil Jurisdiction over Ships in Innocent Passage,’’ 27 A.J.I.L. 747 
(1933). 

179 Art. 19 of the Convention on the Territorial Sea and Contiguous Zone is the most 
recent authoritative formulation on this point. Art. 19 provides for coastal competence 
which is more limited than that which states claim in ports. Compare the provisions 
of Art. 19 with the sources cited above, note 169. 

180 Jessup, op. cit. note 175 above, 211-238, reviews some of the counterclaims; and 
see Jones, The Eighteenth Amendment and Our Foreign Relations (1933). 
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the nationality of the ships concerned except where facts indicated the 
foreign registry was fraudulently obtained, as where there was knowledge 
of failure to comply with the foreign registration law.’*' The deference 
accorded to the foreign attribution of nationality in these instances is 
representative of state practice in this situation. 


5. Claims to Deny Access to Non-National Aircraft 


Access to airspace above the territorial sea is largely dependent upon 
special agreement.’*? Such agreements habitually accord access only to 
aircraft having the national character of the contracting parties. It will 
be recalled that the Chicago Convention provides in Article 17 that ‘* | a]ir- 
craft have the nationality of the State in which they are registered,’’ and, 
in Article 18, that an ‘‘aireraft cannot be validly registered in more than 
one State.’’ 


6. Claims to Exclusive Exploitation of Natural Resources 


There is, of course, no question that coastal states may exclude non- 
nationals from fishing in the territorial sea, and claims to exclude foreign 
vessels from this area are quite common.'** The chief dispute about these 
claims concerns the areas sought to be included within the territorial sea.'** 
As previously pointed out, Norway was careful to assert the right to protect 
its vessels against exclusion in the Moray Firth incident, when it was 
thought that the exclusionary authority might extend to the high seas, even 
though it was well known that the vessels were being used by British 
trawler owners merely to evade a British statute.“ The United States, 
the United Kingdom and numerous other states have been quick to defend 
against suspected excesses of otherwise acknowledged coastal authority, but 
there is no practice of denying these assertions on the basis that the ob- 
jecting state had no authority to confer its nationality on the ships con 
eerned.?** 


C. Claims Relating to Contiguous Zones 


With respect to contiguous zones the policies specified above are even 
more important because assertions of authority under this concept may 
extend out over vast areas of the high seas and could cause immense disrup- 
tions in the processes of co-operative exploitation of the oceans. Vessels 
may avoid the internal waters of a state which abuses its authority over 
vessels, but on occasion the exigencies of navigation may require vessels to 


181 Jessup, op. cit. note 175 above, at 241-276. 

182 See Arts. 1, 2, 3, 5 and 6 of the Chicago Convention on International Civil Aviation. 
For details, see Wassenbergh, Post-War International Civil Aviation Policy and the Law 
of the Air (1957). 

183 Jessup, op. cit. note 175 above, passim; Riesenfeld, The Protection of Coastal 
Fisheries under International Law (1942); Leonard, International Regulation of 
Fisheries 9-11 (1944). 184 Leonard, op. eit. above, at 12-34. 

185 Fulton, op. cit. note 173 above, 721-728. 

186 Notes 203 and 204 below, and accompanying text. 
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resort to the territorial sea and, even more often, to the sometimes extensive 
area of contiguous zones. 


1. Traditional Claims 


There is a very substantial practice of, and consensus about, asserting 
authority beyond the territorial sea for special purposes and, since areas 
of inclusive use are affected and the doctrine of the freedom of the seas is 
so easily available for use, states are quick to act in defense of vessels 
affected by such authority.’ In this extensive practice of claim and 
counterclaim there is not the slightest indication of any consistent pattern 
of questioning the attribution of nationality to a particular vessel, although 
there are instances in which there would appear to be very slight connec- 
tion between the flag state and the vessel. The 7’m Alone Case, the facts 
of which were presented above, is a classic illustration.’** The United 
States introduced evidence that the beneficial ownership of the vessel was 
American, although it was registered in Canada. In an Interim Report, 
the Commissioners decided that the Tribunal was authorized to inquire into 
the question of ownership ‘‘as a basis for considering the recommendations 
which they shall make.’’*** In the Final Report the Commissioners found 


as a fact that, from September, 1928, down to the date when she was 
sunk, the I’m Alone, although a British ship of Canadian registry, was 
de facto owned, controlled, and at the critical times, managed, and her 
movements directed and her cargo dealt with and disposed of, by a 
group of persons acting in concert who were entirely, or nearly so, 
citizens of the United States, and who employed her. . .*’° {for rum- 
running}. 


Although in the Interim Report the Commissioners had noted the possibility 
that this might ‘‘be a circumstance that should actuate the claimant 
Government in refraining from pressing the claim, in whole or in part,”’ 
nothing was said of this in the Final Report, and the Commissioners ob- 
viously did not regard this as sufficiently important for such purpose. The 
Commissioners, because of the fact of American ownership and control, 
declared that no compensation need be paid for the loss of ship or cargo, 
but that sinking the ship was an ‘‘unlawful act’’ for which the United 
States ought to make acknowledgment and apology and pay the Canadian 
Government. Thus American ownership and control meant that there 


187 For review of policies and controversies consult 3 Gidel, op. cit. note 173 above, at 
361-489; McDougal and Schlei, ‘‘The Hydrogen Bomb Tests in Perspective: Lawful 
Measures for Security,’’ 64 Yale Law J. 648, at 666-681 (1955); Yntema, ‘‘ Validity of 
Hovering Legislation in International Law,’’ in Hearings before the House Committee 
on Ways and Means on H. R. 5496, 74th Cong., 1st Sess., pp. 82-124 (1935). 

188 See note 78 above. 

189 The Commissioners noted three potential effects upon the Canadian claim of ‘‘in- 
direct ownership and control’? by American citizens: ‘‘whether it would be an answer 
to the Claim under the Convention, or whether it would go to mitigation of damages, or 
whether it would merely be a circumstance that should actuate the claimant Government 
in refraining from pressing the claim in whole or in part.’’ 3 Rep. Int. Arb. Awards 
1611, 1614 (1949). 190 [bid. at 1617-1618. 
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could be no recovery for the vessel or eargo, but it did not follow that 
Canada was not entitled to extend its protection to the vessel and to colleet 
for an illegal action causing harm to a vessel registered in Canada but 
having most intimate connection with the United States.*™ 


2. Claims to Exclusive Access to Fisheries beyond the Territorial Nea 


A limited number of unilateral claims of this type have been advanced 
by eoastal states,’’? but the most important attempts to establish this au- 
thority have been in the form of proposals for exclusive fishing rights in a 
contiguous zone which are explicitly coupled with proposals for extending 
the territorial sea a moderate distance.’** At the 1958 Conference the 
suggestion which received the greatest affirmative response was that of the 
United States, calling for exclusive fishing rights beyond the territorial 
sea, ‘‘provided that such rights shall be subject to the right of the vessels 
of any State whose vessels have fished regularly in that portion . . ."’ to 
fish in the exclusive area.’** The conference records are barren of any 
suggestion that states might be authorized, if this proposal were adopted, 
to question the competence of the flag state to attribute its national echar- 
acter to a fishing vessel. 


191 This case has been interpreted to stand for the proposition that the state may not 
extend ‘‘protection’’ where ownership and control rests in the hands of citizens of 
another state. See Watts, loc. cit. note 75 above. The confusion which led to this 
misunderstanding of the 7’m Alone Case appears to arise from failure to note that the 
Tribunal, in refusing to require payment for the loss of the vessel and cargo, was merely 
giving effect to its finding of U. S. ownership and control by mitigating damages, as it 
suggested it could do in its Interim Report, but was not suggesting that Canada should 
refrain from pressing the claim, an alternative the Commissioners also thought might 
follow from this fact. Indeed, the requirement of payment to the Canadian Govern- 
ment would seem to underscore the right of that state to assert claims on behalf of 
vessels of its national character, irrespective of ownership. In any event, if the fact 
of American ownership and control had been thought to warrant denial of Canada’s 
right to press a claim against the United States, as Mr. Watts suggests the Commissioners 
decided, it is reasonable to suppose that the Commissioners could have found a better 


way to express this conclusion than in requiring the United States to pay Canada 


$25,000 for sinking the I’m Alone. 

192 Brazil and Yugoslavia (U. S. Naval War College, International Law Situation and 
Documents 1956, 444, 500-501 (1957)); the claims of Chile, Ecuador and Peru are also 
illustrations, if one accepts the contention of these states that their 200-mile claims were 
not efforts to widen the territorial sea. 1 Verbatim Record of Debate in the 6th Com 
mittee of the General Assembly 32 (U.N. Doe. A/Conf.13/19) (1957). And see 2 
Official Records 6-7, 32-33, 61-62, for statements by representatives of these states 
seeking to emphasize the ‘‘limited’’ authority claimed in the 200-mile zones. 

193 See Report of the First Committee, 2 Official Records 115. 

194 U.N. Doe. A/Conf. 13/L.29, in 2 Official Records 125-126. In Plenary Session this 
proposal received 45 affirmative votes, with 33 against, and 7 abstentions. 2 Official 
Records 39. The Canadian proposal, also providing for an exclusive fishing zone beyond 
the territorial sea but without mentioning a limit for the latter, was approved in the 
First Committee, and in Plenary Session received 35 favorable votes, with 30 against, 


and 20 abstentions. Ibid. 
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3. Claims to Exclusive Exploitation of the Natural Resources of the 
Continental Shelf and Other Submarine Areas 


There is no evidence in past experience of limited exclusive authority to 
indicate that states have sought to deny the national character of vessels 
in this context.'** 


4. Claims Relating to Conservation 


Whether claims to conserve fishery resources are made unilaterally, as 
in the American Proclamation of 1945,’** or multilaterally, as in the 1958 
Conservation Convention,'** the national character of fishing vessels serves 
funetions indispensable to successful and peaceful operation of the regula- 
tory schemes projected. In either case the conclusiveness of the attribution 
of nationality is so widely assumed that the question is seldom, if ever, 
raised. The claims to exclusive competence for conservation purposes be- 
yond the territorial sea, either prohibiting foreign fishing or imposing 
regulations thereon, are not new, but the practice of states is to be 
scrutinized in vain for evidence supporting the expectation that states may 
deny the competence of the flag state to attribute nationality to a vessel.’** 
Indeed the situation is quite the opposite: the deference to this competence 
is so marked that regulatory schemes have on occasion foundered because 
of successful evasive efforts of the citizens of the regulating state in seeking 
the shelter of the flag of another state.’°* The recognized conclusiveness 
of attributions of national character to fishing vessels is merely emphasized 


further by the many expressions of support for permitting exclusive coastal 
competence for conservation purposes, for such sentiments derive from 
recognition that, as Gidel puts it, ‘‘the system of conventions is at the 
mercy of individual egoism.’’ 


195 Hurst, ‘‘ Whose is the Bed of the Sea?’’ 4 Brit. Yr. Bk. Int. Law 34 (1923 
1924) ; Mouton, The Continental Shelf 138-161 (1952); Waldock, ‘‘The Legal Basis of 
Claims to the Continental Shelf,’’ 36 Grotius Society Transactions 115, 118 (1951). 
See also Art. 2, Convention on the Continental Shelf, 2 Official Records 142; 52 A.J.L.L. 
858 (1958). 

196 The Proclamation of Sept. 28, 1945, perhaps made limited assertion of exclusive 
competence, since the U. S. offered to establish conservation zones by agreement with 
the states where fishing ‘‘activities have been or shall hereafter be legitimately de- 
veloped by nationals of the United States and nationals of other States. ...’’ The 
exclusive claim seems to reside in the instance where the fishing activities had been 
maintained solely by Americans, and others later sought to enter the same fishery. For 
text, see U. S. Naval War College, International Law Situation and Documents 1956, 
434-435 (1957); 40 A.J.I.L. Supp. 46, 47 (1946). See Bingham, ‘‘The Continental 
Shelf and the Marginal Belt,’’ 46 A.J.I.L. 173 (1946). 

197 Convention on Fishing and Conservation of the Living Resources of the High 
Seas, 2 Official Records 139; 52 A.J.I.L. 851 (1958). 

198 Leonard, International Regulation of Fishing (1944); Fulton, The Sovereignty of 
the Sea 604-649, 694-698 (1911); Tomasevich, International Agreements on Conserva 
tion of Marine Resources (1944). 

199 Tomasevich, op. cit. at 87; Leonard, op. cit. at 49, 90, 104-106. 

200 U.N. Secretariat, Memorandum on the Regime of the High Seas 44 (U.N. Doc. 
A/CN.4/32) (1950). 
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The importance of the conclusiveness of attributions of national character 
to fishing vessels is to be seen in the frequent practice, once a convention 
on conservation is agreed upon, of placing enforcement powers in the 
hands of officials of the ilag state of a vessel suspected of violations.?" 

Finally, attention may again be called to the 1958 Conservation Con- 
vention. As previously noted, the structure of the convention with respect 
to the invocation of authority for challenging the permissibility of proposed 
conservation measures depends largely on the national character of fishing 
vessels affected by such measures. Article 14 provides that for purposes 
of various articles in the convention dealing with the effects upon fishing 
vessels of an actual or proclaimed conservation program, ‘‘the term ‘na- 
tionals’ means fishing boats or craft of any size having the nationality of 
the State concerned, according to the law of that State, irrespective of the 


902 


nationality of the members of their crews.’’ * 


D. Claims Relating to the Delimitation of Boundaries 


If states which make questionable claims to the delimitation of water 
boundaries are conceded authority unilaterally to challenge the competence 
of other states to protect ships to which they have attributed their national 
character, such states might of course postpone indefinitely decision as to 
the legality of their questioned delimitations. This is the way the Anglo- 
Norwegian Fisheries *°* Case came up, and there would indeed be no need 
for its clarification of fundamental policies, if it is made too difficult to test 
states’ exclusive interpretations of these policies. 

Numerous claims to exclusive fishing rights have, of course, affected 
foreign vessels and have been controverted on the ground that the area 
concerned could not lawfully be included within the territorial sea or 
internal waters of the claiming state.*°* While these counterclaims, put 
forward in protection of inclusive fishing rights, have created very con- 
siderable dispute, none has arisen concerning the nationality of affected 
vessels. There is not the faintest sign of a practice of rejecting counter- 


201 Leonard, op. cit. note 198 above, at 38-39, 91, 111-112. 

202 2 Official Records 141. 

203 Judgment of Dee. 18, 1951, [1951] LC.J. Rep. 116; 46 A.J.I.L. 348 (1952). 
Waldock, ‘‘The Anglo-Norwegian Fisheries Case,’’ 28 Brit. Yr. Bk. Int. Law 114, 117- 
124 (1951), outlines the historical background of interference by Norway with foreign 
vessels. 

204 Indeed, practically all objections to exclusive fishing claims relate to the boundary 
problem. See Riesenfeld, op. cit. note 183 above, at 146, 157; Fulton, op. cit. note 173 
above, at 650-740. The North Atlantic Fisheries Case and the Anglo-Norwegian 
Fisheries Case both dealt principally with delimitation of sea boundaries. Difficulties 
over disputed extensions of the territorial sea so affected American fishermen that legisla- 
tion was adopted in 1954 for reimbursing fines imposed upon them when the United 
States did not recognize the rights asserted by the claiming state. 68 Stat. 883. 

Desirable community policy concerning the width of the territorial sea, with detailed 
examination of factors relevant to policy with respect to exclusive fishing rights, is dis- 
eussed in McDougal and Burke, ‘‘ The Community Interest in a Narrow Territorial Sea: 
Inelusive versus Exclusive Competence over the Oceans,’’ 45 Cornell Law Quarterly, No. 
2 (Winter, 1960). 
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claims on behalf of foreign fishing vessels on the ground that the objecting 
state had no authority to confer its nationality upon the vessels concerned. 
The Anglo-Norwegian Fisheries Case illustrates one important way of 
contesting claimed sea boundaries and it is typical in the sense that the 
claims and counterclaims centered upon the question of permissible bound- 
aries and not upon any issue of competence to fix national character on 
vessels affected by the claimed delimitation scheme. 


V1. CLAIMS RELATING TO SEIZURE OF SHIPS FOR PURPOSES OF 
CIVIL JURISDICTION 


It is a practice common to both common-law and civil-law countries, and 
a practice fully authorized under principles of jurisdiction in publie and 
private international law, that the mere physical presence of an asset within 
the territorial domain of the exclusive public order of a state is sufficient 
to confer competence upon that state to apply authority to many different 
types of controversies.*°° It would appear most compatible with the policy 
of harmonious and economic exploitation of the oceans that states should 
assert such authority, certainly in the territorial sea, only under the most 
demanding conditions.*"* It may be emphasized that, even when states do 
assert competence to arrest ships for purposes of establishing jurisdiction, 
such assertion need not be regarded as a denial of the national character 
of the vessel. The only premise necessary to decision is that factors other 
than nationality are more important. 

There is no doubt that states are permitted by customary international 
law to arrest or detain vessels, irrespective of flag, for the purpose of the 
exercise of judicial authority in application of local or foreign policy to 
them. The practice of states varies greatly on the competence accorded 
local courts over events occurring elsewhere involving foreign vessels, some 
states placing great emphasis upon the nationality of the parties or of the 
ship,*°? and others entertaining suit merely on the ground of the physical 
presence of an asset.*°° Despite this variance, the practice of leading 
maritime states, extending judicial authority to events occurring anywhere 
on the globe, has not been successfully protested by other states and un- 
doubtedly falls within the limits of permissible competence.*” In the 
United States, for example, ‘‘The courts of the United States take jurisdic- 
tion, subject to some reservations imposed by their own application of the 
doctrine of forum non conveniens, of suits on maritime claims arising out 


205 Wolff, Private International Law 64-72 (2d ed., 1950); Dicey’s Conflict of Laws 
213-214 (7th ed., gen. ed., Morris, 1958). 

206 Jessup, ‘‘Civil Jurisdiction over Ships in Innocent Passage,’’ 27 A.J.I.L. 747 
(1933). Art. 20(2) of the 1958 Convention on the Territorial Sea and Contiguous Zone 
provides for a very limited coastal competence to levy execution upon or to arrest a ship 
for a civil proceeding while it is merely passing through the territorial sea between 
outside points. 2 Official Records 134; 52 A.J.I.L. 839 (1958). 

207 Wolff, op. cit. note 205 above, at 54, 60-61; Coffey, ‘‘ Jurisdiction over Foreigners 
in Admiralty Courts,’’ 13 Calif. Law Rev. 93, 99 (1925). 

208 Wolff, op. cit. note 205 above, at 74; Robinson, Admiralty Law 14-20 (1939) ; 
Coffey, loc. cit. above, at 94. 209 Coffey, loc. cit. 
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of transactions and occurrences anywhere in the world.’’*° In England 
the mere presence of a vessel in an English port is sufficient to found 
jurisdiction of the courts.*" 

In contrast to customary international law, which imposes no limit, 
certain agreements concerning the arrest of vessels for specific maritime 
claims may make the matter of the national character of a ship important 
in their application. Thus the International Convention Relating to the 
Arrest of Seagoing Ships limits the scope of the elaims for which vessels 
may be arrested, and those benefits of the treaty extend only to vessels 
flying the flag of contracting states. Vessels flying the flag of non-con- 
tracting states may be arrested for any claim permitted by the law of a 
contracting state in accordance with general maritime law.*!” 


VII. CLAIMS WITH RESPECT TO EVENTS PRIMARILY AFFECTING VALUE 
PROCESSES WITHIN TERRITORIAL COMMUNITIES AND NOT DIRECTLY 
RELATED TO THE ENJOYMENT OF THE HIGH SEAS 


In addition to the above-mentioned claims which states make against 
each other about interactions directly affecting their common enjoyment and 
shared competence over the oceans, states also make a great many claims 
about interactions which only indirectly affect such enjoyment and com- 
petence. These claims include those relating to agreements and depriva- 
tions in many different value processes in their territorial communities, 
claims concerning activities of private associations seeking wealth and 
other values by operations and transactions across state boundaries, claims 
with respect to family relationships, claims relating to management of re- 
sources, and so forth.*** 

Sometimes states having effective control over persons or property make 
direct claims against other states or the general community of states to 
prescribe and apply policy to certain particular events,*** but on other 
occasions, when not disposing of immediate effective control, a state may 
make claim against other states, who do have such control, to defer to, or 
honor, its authority over the events in question.*** These two different 

210 Gilmore and Black, The Law of Admiralty 46-47 (1957). 

211 Wolff, op. cit. note 205 above, at 74; Dicey, op. cit. note 205 above, at 213-214; 
Coffey, loc. cit. note 207 above, at 94. 

212 Arts. 1 and 8. The text of the treaty is in U. S. Naval War College, International 
Law Situation and Documents 1956, 566 (1957), and 53 A.J.I.L. 539 (1959). 

213 More specific illustration would mention, for instance, the effects of contracts and 
torts occurring within another territorial community, taxation of nationals and non 
nationals, labor-management relations, and entry of persons and goods. 

214 This involves a claim not only to apply policy but also a claim to decide that it is 
local policy which is applicable. The general subject matter embraces all of private 
international law. See, generally, Wolff, op. cit. note 205 above; Katzenbach, ‘‘Con- 
fliets on an Unruly Horse: Reciprocal Claims and Tolerances in Interstate and Inter- 
national Law,’’ 65 Yale Law J. 1087 (1956); Ehrenzweig, Conflict of Laws (1959). 

215 Comment, ‘‘ ‘Act of State’ Immunity,’’ 57 Yale Law J. 108 (1947-1948) ; 
Wolff, op. cit. note 205 above, at 249-274; Comment, ‘‘The Jurisdictional Immunity of 
Foreign Sovereigns,’’ 63 Yale Law J. 1148 (1954); Katzenbach, 65 ibid. at 1128-1132 
(1956). 
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kinds of claims may, of course, be contraposed by different states in one 
and the same controversy, and decision may require choice between the 
directly opposing assertions of authority for prescription or application 
or both. 

The primary demands by states having some effective control over 
relevant persons or property to prescribe and apply policy to particular 
events are asserted with respect to both events occurring within their 
territory and events occurring beyond such territory. Concerning events 
which oceur within their territorial boundaries, states quite naturally seek 
to protect their resource base and the integrity and efficiency of their in- 
ternal value processes. Concerning events occurring beyond their bound- 
aries, states may make claim, as we have already seen in the discussion of 
interactions directly affecting shared use of, and authority over, the oceans, 
to protect national vessels wherever they may be, and to protect certain 
interests regarded as universal to all mankind, such as the suppression of 
piracy. States may also make claim, in the context of interactions which 
have but incidental impact on common use of, and competence over, ocean 
areas, to protect the territorial base or community processes from external 
attack or deprivation, to protect substantial state interests (as in the 
integrity of their currency) against external injury, to control and to 
protect individual and corporate nationals while abroad, and to promote 
fundamental community interests shared by all peoples, such as assuring 
compliance with prescriptions about resort to, and use of, coercion. 

The important interactions giving rise to all these claims obviously may 
have effects, varying in scope and intensity of impact, upon several ter- 
ritorial communities. The most general community objective is, accord- 
ingly, that of allocating competence to prescribe policy among the affected 
states in a way to maintain the efficacy and substantial fairness both of the 
authoritative power processes by which control over value changes is 
exercised and of the interdependent social processes of which the pre- 
cipitating events are but one segment. Professor Yntema has phrased the 
point succinctly : 


In a highly integrated world economy, politically organized in a 
diversity of more or less autonomous legal systems, the function of 
conflict rules is to select, interpret and apply in each case the par- 
ticular local law that will best promote suitable conditions of inter- 
state and international commerce, or, in other words, to mediate in 
the questions arising from such commerce in the application of local 
law.*?® 

The ‘‘essential policy considerations peculiar to conflicts law’’ he subsumes 

under the principles of ‘‘security’’ and ‘‘comparative justice.’’*** The 

latter refers, presumably, to such standards as those embodied in the 

familiar general principles of law recognized in mature legal systems. Con- 

crete implementation of these policies in the immediate context clearly 


216 Yntema, ‘‘The Objectives of Private International Law,’’ 35 Canadian Bar Rev. 
721, 741 (1957). 217 Ibid. at 735. 
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requires use of a multifactor analysis which will permit appropriate weigh- 
ing of all considerations relevant to identification of the local policy which 
will ‘‘best promote’’ the end in view. The fact that the attribution of 
national character by one state to a ship is but one factor to be taken into 
account in this process does not mean, it must be emphasized, that national 
character is not a most important factor bearing upon policy, nor does a 
determination that national character is not conclusive of decision constitute 
a denial of the exclusive competence of the flag state to attribute its na- 
tionality. In sum, appropriate mutual tolerance requires that states 
exercise a very delicate discretion in their application of local policy in 
situations in which national character is a relevant factor, even in problems 
of this type. 

The practice by which states make these indicated policies effective with 
respect to events which have simultaneous impact upon different territorial 
communities, and also indirectly affect use of the oceans, is, of course, 
written large and often both in judicial decision and in the observations 
of commentators upon private international law and admiralty. Detailed 
recapitulation of familiar knowledge is unnecessary. For succinct but 
expressive summary of the considerations which characteristically move 
decision-makers when faced with problems of this type, the opinion of 
Mr. Justice Jackson in Lauritzen v. Larsen is already considered classic : 


International or maritime law in such matters as this does not seek 
uniformity and does not purport to restrict any nation from making 
and altering its laws to govern its own shipping and territory. How- 
ever, it aims at stability and order through usages which considera- 
tions of comity, reciprocity and long-range interest have developed to 
define the domain which each nation will claim as its own. Maritime 
law, like our municipal law, has attempted to avoid or resolve con- 
flicts between competing laws by ascertaining and valuing points of 
contact between the transaction and the states or governments whose 
competing laws are involved. The criteria, in general, appear to be 
arrived at from weighing of the significance of one or more con- 
necting factors between the shipping transaction regulated and the 
national interest served by the assertion of authority. It would not 
be candid to claim that our courts have arrived at satisfactory stand- 
ards or apply those that they profess with perfect consistency. But 
in dealing with international commerce we cannot be unmindful of 
the necessity for mutual forbearance if retaliations are to be avoided; 
nor should we forget that any contact which we hold sufficient to 
warrant application of our law to a foreign transaction will logically 
be as strong a warrant for a foreign country to apply its law to an 
American transaction.*** 


Similarly, Mr. Justice Frankfurter, in Romero v. International Terminal 
Operating Company, offered comparable formulation in referring to ‘‘the 
accommodations that become relevant in fair and prudent regard for the 
interests of foreign nations in the regulation of their own ships and their 

218 345 U. S. 571, 582 (1953); 47 A.J.I.L. 711 (1953). For discussion generated by 


this decision, see Gilmore and Black, The Law of Admiralty 386-394 (1957). See also 
2 Norris, The Law of Seamen 348-361 (1952) and 1958 Cumulative Supp. 147-149. 
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own nationals, and the effect upon our interests of our treatment of the 
? 219 


legitimate interests of foreign nations.’ 
VIII. CLAIMS RELATING TO MODALITIES OF PROOF OF THE NATIONAL 
CHARACTER OF SHIPS 


It is the act of a state in attributing its national character to a vessel 
which is important in all instances in which the national character of a 
vessel is either controverted or question is raised about the relevance to 
decision of that national character. With respect to the modalities of 
proof of this act, relevant policy considerations embrace two different 
interests: first, the interests of all parties, both claimants and challengers, 
in the maintenance of secure, economic and quick methods for establishing 
the act of attribution; secondly, the interests of states other than the 
attributing state, and non-state parties, in a record of attributions adequate 
to put them on notice. Notice is indispensable both to prevent double 
attributions and to protect parties from being taken by surprise in financial 
transactions. Of the various modalities suggested for proof of attribution, 
such as registration, flag and documentation, registration would appear 
to be the most economic alternative. It is least susceptible of fraudulent 
manipulation. Flags, in contrast, can be run up and down with great 
speed, and documentation can be easily falsified; hence neither flag nor 
documentation would seem to guarantee the desired degree of certainty in 
establishing the act of attribution and in identification of the national 
character of the vessel. None of the many suggested references for 
genuine link, it may be noted, have any bearing, reliable or unreliable, upon 
this task of proving a state’s act of attribution of national character to 
ships. Registration should be accompanied, as it customarily is, by 
documentation, and every precaution should be taken against false docu- 
mentation. When discrepancy appears between registration and docu- 
mentation, the former, because of the greater reliability it affords, should 
prevail. 


A. Claims with Respect to Registration 


The best evidence of the surpassing reliability of registration as a mode 
of proving national character may be found in both the universality of its 


21979 S. Ct. 468, 486; 358 U. S. 354, 384 (1959). 

The impact of the genuine link requirement upon application of American labor 
legislation to foreign flag vessels is being contested by labor and ship-owning groups. 
See Memorandum to the Department of State and to the General Counsel of the National 
Labor Relations Board from the American Committee for Flags of Necessity, Oct. 30, 
1959. See, for reply to this Memorandum, Reply Brief of Charging Party in West 
Indies Fruit and Steamship Company, Inc. and Seafarers’ International Union of North 
America, Atlantic and Gulf District, AFL-C1lO, N.L.R.B. Case No. 15-CA-1454, dated 
Dee. 10, 1959. 

For an excellent, comprehensive inquiry into the problem of American labor laws and 
flags of convenience, with explicit weighing of inclusive and exclusive interests, see 
Comment, ‘‘The Effect of United States Labor Legislation on the Flag of Convenience 
Fleet: Regulation of Shipboard Labor Relations and Remedies Against Shoreside 
Picketing,’’ 69 Yale Law J. 498 (1960). 
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use **° and in the unquestioned success of the maintenance of community 
policies which states have thereby achieved. 

Registration was practiced, one author asserts, as early as in the days of 
ancient Rome.**!_ In its modern sense its appearance is usually associated 
with the Navigation Acts of the 17th century which made registration of 
British ships compulsory.*** It is significant that one of the first statutes 
of the young American Republic was the Registry Act of 1792, providing 
for registration, enrollment and licensing of vessels.*** The Supreme 
Court of the United States, in the case of The Mohawk, interpreted the 
function of registration in these words: 


The purpose of a register is to declare the nationality of a vessel 
engaged in trade with foreign nations, and to enable her to assert that 
nationality wherever found. The purpose of an enrollment is to 
evidence the national character of a vessel engaged in the coasting 
trade or home traffic, and to enable such vessel to secure a coasting 
license.°** 

The practice of registration is so universal **> that among the relevant 
statutes of sixty-five different countries reproduced in the U.N. collection of 
laws concerning the nationality of merchant vessels, not a single one can 
be found which does not require at least some kind of registration.**® The 


220 With respect to state vessels, those engaged in commerce are, of course, registered, 
whereas warships are recorded in special naval lists. 

221 Williams, ‘‘ Function of Evidence in Roman Law,’’ 20 Law Magazine & Review 73 
(4th ser.), quoted in Rienow, op. cit. note 143 above, at 155. 

222 Abbott, A Treatise on the Law Relative to Merchant Ships and Seamen 35, note 
(ce) (1822); Desjardins, Introduction historique a 1’étude du droit commercial maritime 
157 (1890). For details with respect to these Navigation Acts see Reeves, History of the 
Law of Shipping and Navigation (1792). A eritical appraisal of the human and other 
factors behind this British experiment is provided by Harper, The English Navigation 
Laws (1939). 

223 The current text provides: ‘‘ Vessels registered pursuant to law and no others, 
except such as shall be duly qualified according to law for carrying on the coastal or 
fishing trade, shall be deemed vessels of the United States, and entitled to the benefits 
and privileges appertaining to such vessels . . .’’ 46 U.S.C. § 221 (1952). 

In the Merritt Case, the Supreme Court of the United States unequivocally declar 
‘*The Merritt is not a vessel of the United States....[T]hat she was owned by citizens 
of the United States did not make her a vessel of the United States. By the statute 
of 1792 only ships which have been registered in the manner therein prescribed shall be 
denominated or deemed vessels of the United States, entitled to the benefits or privileges 
appertaining to such ships. There is no allegation that the Merritt had been so 
registered.’’ 84 U.S. (17 Wall.) 582, 585 (1873). 

22470 U.S. (3 Wall.) 566, at 571 (1865). 

225 Thus Higgins observes: ‘‘La seule condition qui soit généralement exigée dans 
tous les pays, c’est 1’inscription du navire sur le registre tenu par les autorités désignées 
a cet effet....’’ Higgins, ‘‘Le Régime Juridique des Navires de Commerce,’’ 30 Hague 
Academy Recueil des Cours 21 (1929, V). Similarly, Diena, at one time Vice Chairman 
of the League of Nations Committee for the Codification of International Law, ‘‘ Prin- 
cipes du Droit International Privé Maritime,’’ 51 Hague Academy Recueil des Cours 409. 
at 426 (1935, I). 

226 United Nations Legislative Series, Laws Concerning the Nationality of Ships (U.N 
Doc. ST/LEG/SER.B/5) (1955), and Supplement to Laws and Regulations on the 
Regime of the High Seas and Laws Concerning the Nationality of Ships 113 ef seq 
(U.N. DOC. ST/LEG/SER.B/8) (1959). 
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only important difference in this respect between states concerns the 
tonnage of the vessels which must be registered, minor craft not intended 
for ocean navigation being usually exempted. As already indicated, 
numerous multilateral and bilateral international agreements contain 
reference to registration as a mode of ascertaining the vessels to which 
they apply.*** Thus, for example, the Load Line Convention of 1930 pro- 
vides in Article 3(a) : 

A ship is regarded as belonging to a country if it is registered by the 

Government of that country.*** 

It may be of interest to note that at the Twenty-First Session of the 
International Labor Conference, the supreme body of the International 
Labor Organization, a special committee was appointed to search for the 
‘‘most appropriate criterion for the demarcation of the scope as regards 
vessels of international Conventions defining standards to be enforced on 
board in the public interest.’’***° This committee found ‘‘registration as 
the most appropriate criterion,’’ **° which resulted in the inclusion of this 
standard in five maritime labor conventions adopted at that session. Mr. 
C. W. Jenks, a high official of the International Labor Organization, com- 
menting upon the work of the Twenty-First Session, after a careful survey 
of international practice, concluded that ‘‘in view of the desirability of 
securing the greatest possible uniformity’’ with respect to the determina- 
tion of vessels for which parties to the 1.L.0. conventions assume re- 
sponsibility, ‘‘registration will perhaps commend itself as the most satis- 
factory eriterion.’’**? 

Registration serves, as pointed out above, still another highly important 
purpose, comparable to that served by public books about land, as con- 
clusive and reliable evidence of various private rights in the ship. As an 
illustration we quote from a Swedish statute of 1891: 


Similarly aviation statutes of numerous countries require registration. Thus the Air 
Transport Act (Luftfahrgesetz) of Austria of Dee. 2, 1957, provides in Art. 15 (1): 
“‘Sont de nationalité autrichienne tous les aéronefs civils enregistrés au registre des 
aéronefs (§ 16) ainsi que tous les aéronefs de 1’Armée fédérale. Ils doivent porter les 
signes distinctifs autrichiens.’’ 12 Rev. Francaise de Droit Aérien 358, 362 (1958). 

227 It will be recalled that countless international treaties of commerce and navigation 
accept the ascription of the party’s nationality to a vessel as conclusive. However, in 
some postwar American commercial agreements there is a clause which allows the con- 
tracting parties to deny the benefits of the agreement to companies in which the con- 
trolling interest belongs to nationals of a third country, not a party to the agreement. 
Commenting upon the meaning of such a clause, Mr. Walker, an official of the Depart- 
ment of State, observes: ‘‘It cannot be invoked in a manner to deny recognition of na- 
tionality and legal existence, or of access to courts, regardless of the dominant real 
interests in the company.’’ Walker, ‘‘Provisions on Companies in United States 
Commercial Treaties,’’ 50 A.J.I.L. 373, 388 (1956). Mr. Walker even suggests that 
the policy of conclusiveness has proved so advantageous with respect to ships that it 
might be appropriately employed in greater degree with respect to companies. 

2285 Hudson, International Legislation 639 (1936). 

229 Jenks, ‘‘ Nationality, the Flag and Registration as Criteria for Demarcating the 
Seope of Maritime Conventions,’’ 19 Journal of Comp. Leg. and Int. Law 245 (1937). 
230 Tbid. 231 Ibid. at 252. 
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Article 2. A register shall be kept of all Swedish ships of 20 tons 
Register burden or upwards intended for use in merchant shipping 
or for the conveyance of passengers and shall contain for each such 
ship all the details which are deemed requisite for its identification, as 
well as information respecting ownership, the nature of the aequest by 
the registered owner and the time when the ship was registered or 
when change of ownership was entered ; and a certificate shall be issued 
to every ship when entered in the Register, and such certificate shall 
accompany the ship. 

When an application for the registration of a ship is made, a cer- 
tificate shall be produced showing when, where, and by whom the ship 
was built, or, in the event of the ship having been foreign property, 
it shall be proved that the right of the foreign owner has been trans- 
ferred to the person requiring to be registered as owner thereof. On 
the registration of a ship a certain number shall be allotted to the 
ship, and that number may not subsequently be altered or allotted to 
any other ship. . . . If notice is given of a change in the ownership of 
a ship entered in the Register, but if it is found that the alleged owner 
thereof cannot be entered in that capacity, an entry shall nevertheless 
be made in the Register setting forth his name, the nature of his 
acquest, and the date of the notice so given. No ship entered in the 
Register may be removed from the same except when the ship has been 
lost, or broken up, or otherwise destroyed, or may, in accordance with 
(article 258) be considered lost, or, after having sustained damage, is 


20 


condemned, or has ceased to be Swedish.**” 

At the 1958 Geneva Conference on the Law of the Sea, Mr. Breuer, a 

delegate of the German Federal Republic, stressing the desire of his govern- 

ment to attain an ‘‘exact definition’’ of the genuine link, made this ob- 
servation : 


Rules should be drawn up concerning the registration of ships, for 
it was registration which established the link between State and ship.** 


232 Laws Concerning the Nationality of Ships, op. cit. note 226 above, at 162-163. 
The Chinese Shipping Registration Act of 1930 (as amended in .#946 and 1947) is even 
more explicit: 

‘* Article 2. A ship shall be registered by the shipping office of its home port. 

‘*Article 3. All matters relating to the preservation, creation, transfer, variation, 
limitation, disposal or extinction of the following interests in ships shall be registered: 

(a) Ownership; 
(b) Charges; 
(ce) Charter. 

‘*Article 4. A registerable claim relating to a ship shall not lie against a third 
party unless it has been registered.’’ Ibid. at 24. 

Compare also corresponding acts of Finland (p. 50), Greece (p. 68), Ethiopia (p. 47), 
Norway (p. 124). 

233 4 Official Records 67. It is possible that the International Court of Justice may 
give an opinion on the significance of registration for national character in connection 
with the decision of the Inter-Governmental Maritime Consultative Organization 
(IMCO) on constituting its Maritime Safety Committee. The IMCO decided at its 
inaugural session in 1959 that for purposes of membership on this Committee the re 
quirement of its constitution that at least eight members must be the ‘‘largest shij 
owning nations’’ was not to be interpreted to refer to the amount of tonnage registereé 
but rather to the amount of tonnage owned by a state or its nationals. The practical 
effect of this decision was to exclude Panama and Liberia from membership on thé 
Committee. The IMCO then agreed to ask the International Court for an advisor) 
opinion on the question whether the Committee had been constituted in accordant? 
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Unfortunately, this sound suggestion for determining the national character 
of vessels was not accepted in the Convention on the High Seas. 


B. Claims with Respect to Documentation 


The fact of a state attributing its national character to a vessel as ex- 
pressed in registration is commonly recorded in documents kept on board 
the vessel. The importance of this documentation as convenient evidence 
of registration is attested again by practice centuries old. Thus the Treaty 
of Peace and Friendship of 1667 between Great Britain and Spain refers 
to a ‘‘passport or sea-papers’’ which vessels of the contracting parties 
should keep on board to be protected from ‘‘molestation.’’ *** Similarly, 
in the Treaty of Navigation and Commerce concluded in 1713 between 
France and England, reference is made to a ship’s ‘‘sea letters or pass- 
ports’’ as a mode of attesting the national character of the vessels belong- 
ing to the parties.**° References to a ship’s documents as evidence of its 
national character can be found in countless subsequent bilateral and 
multilateral agreements concluded by many other states, including the 
peace treaties following World War I. Gidel cites the following as a 
typical example of a provision relating to documentation in treaties con- 
eluded between France and a number of other states: 

La nationalité des navires sera reconnue par les deux H.P.C. con- 
formément aux lois et réglements de chacune d’elles et sera constatée 
d’aprés les documents et patents se trouvant a bord et établis par les 
autorités compétentes.?*® 

The great practical importance of documents is illustrated by a decision of 
the United States Supreme Court in the Merritt case, a controversy in- 
volving an American-owned, foreign-built vessel without documents, which 
was engaged in commerce between Canada and the United States. Mr. 
Justice Hunt bluntly declared: 

The case does not show that the Merritt has any of the evidences of 
being a British ship. She produces no register, or certificate, or docu- 
ment of any kind to entitle her to make that claim. . 

The documents a vessel carries furnish the only evidence of her 
nationality.**" 

A vessel without documents can hardly engage in any kind of lawful 
activity ; *°* it may not only be denied entry to foreign ports, but it runs 
a serious risk of being suspected of piracy.**® 


with the IMCO Convention. See Jessup, ‘‘Tie United Nations Conference on the Law 
of the Sea,’’ 59 Columbia Law Rev. 234, 257 (1959). 

2342 Chalmers, A Collection of Treaties between Great Britain and Other Powers 
13-14 (1790). 235 2 ibid. at 404. 

236 1 Gidel, op. cit. note 173 above, at 89-90. 

237 81 U. S. (17 Wall.) 582, 587 (1873). 

238 Art. 6 of the Shipping Act of Japan of 1899, amended to 1954, contains a typical 


provision: ‘‘... no Japanese ship may wear the Japanese national flag or be operated 
before the certificate of nationality . . . has been applied for and obtained.’’ Laws 


Concerning the Nationality of Ships, op. cit. note 226 above, at 91. 
239 1 Gidel, op. cit. note 173 above, at 84. In Badger v. Gutierez, Mr. Justice Miller 
said: ‘*It is to be understood that every vessel of the United States, which is afloat, is 
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Each state is free to determine for itself the number and character of 
ship’s documents.**° In time of peace such documents enjoy international 
recognition and will in nearly all cases be sufficient and reliable proof of 
the true national character of the vessel.**t Moreover, as the case of The 
Virginius illustrates, the state which has issued the documents in proof of a 
ship’s national character is appropriately regarded as the sole judge when 
it comes to deciding whether they have been lawfully obtained. 

Despite the admitted practical importance of documentation, the ease 
of falsification and alteration suggests that documentation alone ought not 
to be regarded as determining national character. Yet this seems to be the 
import of the 1958 Convention on the High Seas, which provides in Article 
5, as did the recommendation of the International Law Commission, that : 


1. Each State shall fix the conditions for the grant of its nationality 
to ships, for the registration of ships in its territory, and for the right 
to fly its flag. Ships shall have the nationality of the State whose flag 
they are entitled to fly. 

After reference to a ‘‘genuine link,’’ the article continues: ‘‘Each State 
shall issue to ships to which it has granted the right to fly its flag docu- 
ments to that effect.’’ 

Although by no means unambiguous, since the first sentence appears to 
envisage conditions for the grant of nationality other than the right to fly 
the flag, the meaning of this appears to be that ships must be regarded as 
having the nationality of the state issuing documents that a ship is entitled 
to fly the flag shown. The documents are thus not merely made evidence 
of the attribution of national character; they appear to be considered con- 
clusive of that question. 


C. Claims with Respect to Flag 


The most conspicuous evidence of the attribution of national character 
to a vessel, though obviously it cannot be conclusive, is the display of a 
national flag. It is well established in the customary law of nations that 
each state has full freedom in deciding what shall be its national colors 
and who shall be accorded the right to fly its flag.*** It is an equally 


rolment. . . . If found afloat, whether by steam or sail, without one or the other of 
these, and without the right one with reference to the trade she is engaged in, or the 
place where she is found, she is entitled to no protection under the laws of the United 
States, and is liable to seizure for such violation of the law, and in a foreign jurisdiction 
or on the high seas, can claim no rights as an American vessel.’’ 111 U. S. 734, at 
736-737 (1884). 

240 Colombos, op. cit. note 133 above, at 221; Fedozzi, ‘‘La Condition Juridique des 
Navires de Commerce,’’ 10 Hague Academy Recueil des Cours 5, 49-50 (1925, V); 1 
Oppenheim, op. cit. note 175 above, at 596. 

241 One of the reasons for the high reliability of ship’s documents is the severe 
penalties which national shipping laws provide for fraudulently obtaining and falsify- 
ing such documents. 18 U.S.C. § 507 (1958) ; 46 U.S.C. § 60 (1952). 

2421 Oppenheim, op. cit. note 175 above, at 595; see also decision in the Montijo 
dispute between the United States and Colombia, 2 Moore, Digest of International 
Arbitrations 1421 (1898), discussed below, p. 113. 
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firmly established rule of customary law that every vessel sailing on the 
high seas and entering foreign waters must fly a flag belonging to a state. 
Most national shipping laws expressly impose the duty upon all registered 
vessels to fly the flag of the state of national character. Thus, the Israeli 
Ships (Nationality and Flag) Ordinance of 1948, Article 3(a), reads: 


Svery ship registered in the State of Israel shall have the right and 

the duty to fly the flag of the Merchant Marine of the State of Israel.** 

The Geneva Convention states that ‘‘each State shall fix the conditions .. . 

for the right to fly its flag’’ and requires that ships must sail ‘‘under the 
flag of one State only.’’ 

In view of both the ease with which flags can be changed and historic 
experience providing numerous examples of abuse of flag, the flag estab- 
lishes only a prima facie outward evidence of a ship’s national character; 
it is not conclusive.*** Since on the high seas the flag will in most eases 
be accepted as a correct indication of a ship’s national character, states’ 
regulations concerning the use of a national flag provide severe penalties 
for unlawful use of the national flag. Thus the British Merchant Ship- 
ping Act, 1894, declares in Section 69(1) : 


If a person uses the British flag and assumes the British national 
character on board a ship owned in whole or in part by any persons 
not qualified to own a British ship, for the purpose of making the ship 
appear to be a British ship, the ship shall be subject to forfeiture. . . .2*° 


The abuse or unauthorized use of a flag is treated in most countries as a 
criminal offense.**® 


D. Claims with Respect to Name of the Vessel 


Even the name of a vessel is considered important for purposes of 
identification both on the high seas and in foreign waters, as well as for 
registration. The change of a ship’s name is in all maritime countries a 
matter which requires authorization of a responsible state organ. Un- 
authorized change of a vessel’s name results in severe penalties and, for 
example, as provided in the Shipping Act of Chile, may result in the ship 
being deprived of its national character.*** The statement by Oppenheim 
well expresses the practice of the majority of states in the matter: 


Every State must register the names of all private vessels sailing 
under its flag, and it must make them bear their names visibly so that 
every vessel may be identified from a distance. No vessel may be 
allowed to change her name without permission and fresh registra- 
tion.*** 


248 Laws Concerning the Nationality of Ships, op. cit. note 226 above, at 86. 

244 Thus, Higgins says: ‘‘Le pavillon n’est que le signe évident de la nationalité du 
navire, il ne suffit pas pour la prouver.’’ Higgins, loc. cit. note 225 above, at 20. 

245 Laws Concerning the Nationality of Ships, op. cit. note 226 above, at 184. 

246 Colombos, International Law of the Sea 218 (3rd ed., 1954). 

247 Art. 30(2), Shipping Act, 1878. Laws Concerning the Nationality of Ships, op. 
cit. note 226 above, at 20. 
248] Oppenheim, op. cit. note 175 above, at 597. 
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The mere exhibition of a name quite obviously offers no conclusive evidence 
of a ship’s national character and has never been so regarded. 


E. Claims with Respect to *‘Genuine Link’’ 


It is most unfortunate that the Geneva Convention on the High Seas, 
though it introduces, in the requirement of Article 5 that ‘‘there must exist 
a genuine link between the State and the ship,’’ a wholly new provision 
hitherto unknown either to the customary and treaty law of the sea or to 
the national shipping laws of any particular country, nowhere attempts 
to define what is meant by ‘‘genuine link’’ or to indicate by what pro- 
cedures a definition might be attained. It is hardly less unfortunate that 
when one turns to the immense volume of travaux préparatoires, including 
both the proceedings of the International Law Commission and the pro- 
ceedings of the Geneva Conference itself, one finds only darkening confusion 
mounted upon darkening confusion. The fact that so many of the world’s 
experts on maritime law, having such extended opportunity to engage in 
clarification, made so little contribution to creating an unambiguous, work- 
able reference for the words ‘‘ genuine link’’ suggests that rational reference 
may be hard to come by. Indeed it remains for anyone even to suggest, 
much less clarify, an unambiguous reference for the words which ean be 
regarded as either adequately serving the necessary function of evidencing 
states’ attributions of national character or expressing acceptable policies 
for overriding states’ attributions in the inclusive interests of the general 
community of states. 

The earliest proposals made in the International Law Commission to 
limit the competence of states to attribute their national character to vessels 
can be found in the first report of the Special Rapporteur: 


The attribution of an identity and a nationality to sea-going ships is 
the corollary of the principle of the free use of the high seas. Gen- 
erally speaking, it is for every sovereign State to decide to whom it will 
give the right to fly its flag and to establish the regulations governing 
the granting of the right. In order that the legislation of a State on 
this subject should be effective, in all circumstances, however, it should 
not depart too far from the principles which have been adopted by 
the greater number of States and which may therefore be considered 
to constitute an element of international law in that connexion.*** 


By the time the Special Rapporteur presented his second report in 1951, 
what a year earlier constituted only ‘‘an element of international law” 
had become a set of ‘‘principles that have been adopted by nearly all 
States’’ and ‘‘ ‘constituting the basis of the international law on this 
matter.’ ’’*°° According to this report, for purposes of recognition of a 
vessel’s national character by other states, the following requirements must 
be fulfilled : 


249 Francois, Report on the High Seas 6 (U.N. Doe. A/CN.4/17) (Report to Int. Law 
Commission, 1950). 
250 Francois, Second Report on the High Seas 4 (U.N. Doe. A/CN. 4/42) (1951). 
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1. More than one-half of the vessel should be owned by: 

(a) Nationals or persons domiciled in the territory of the State to 
whom the flag belongs; 

(b) A partnership or commandite company in which more than 
half the partners with personal liability are nationals or persons 
established in the territory of the State to whom the flag belongs; 

(ec) A national joint-stock company which has its head office in 
the territory of the State to whom the flag belongs ; 


2. The captain should possess the nationality of the State to whom 
the flag belongs.*** 
The provisional text of the prescription relating to nationality of ships 
adopted by the Commission at its 1951 session roughly corresponds to the 
above draft except for the requirement regarding the captain, which had 
been omitted as ‘‘too strict.’’ *°* 
Few changes appeared in the draft adopted by the Commission in 1955.?°8 
At its Eighth Session held in 1956, after the advent of the Nottebohm 
decision, the Commission, however, suddenly decided to replace the above 
elaborate scheme, perfected after more than five years of labor, with the 
following new text, which was subsequently placed before the Geneva 
Conference : 


1. Each State shall fix the conditions for the grant of its nationality 
to ships, for the registration of ships in its territory, and for the right 
to fly its flag. Ships have the nationality of the State whose flag they 
are entitled to fly. Nevertheless, for purposes of recognition of the 
national character of the ship by other States, there must exist a 
genuine link between the State and the ship.?** 


The best evidence of what the Commission intended and of the policies 
it sought to serve by this innovation of ‘‘genuine link’’ must be found in 
the Commission’s proceedings. We quote extensively the relevant parts 
of the discussions as reported in the summary records of the Eighth Ses- 
sion *°5 of the International Law Commission : 


251 Jbid. at 7-8. 

252 U.N. General Assembly, 11th Sess., Agenda Item 53, p. 29 (1956-1957). 

253 ‘Article 5. Right toa Flag. Each State may fix the conditions for the registra 
tion of ships in its territory and the right to fly its flag. Nevertheless, for purposes of 
recognition of its national character by other States, a ship must either: 

1. Be the property of the State concerned; or 
2. Be more than one-half owned by: 
(a) Nationals or persons legally domiciled in the territory of the State econ- 
cerned and actually resident there; or 
(b) A partnership in which the majority of the partners with personal liability 
are nationals of or persons legally domiciled in the territory of the State concerned and 
actually resident there; or 
(ce) A joint stock company formed under the laws of the State concerned and 
having its registered office in the territory of that State.’’ International Law Com- 
mission Report, U.N. General Assembly, 10th Sess., Official Records, Supp. No. 9, at 4 
(U.N. Doe. A/2934) (1955); 50 A.J.I.L. 190, at 196 (1956). 

254 International Law Commission Report, U.N. General Assembly, 11th Sess., Official 
Records, Supp. No. 9, at 24 (U.N. Doe. A/3159) (1956) ; 51 A.J.I.L. 154, at 168 (1957). 

*55 We cite page numbers in the text from 1 International Law Commission Yearbook, 
1956 (Sales No.: 1956, V. 3. Vol. 1). 
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Mr. Francois, Special Napporteur ... recalled the difficulties the 
Commission had encountered in formulating the conditions for recogni- 
tion of the national character of a ship by other States. (p. 37.) 

Mr. SALAMANCA. ... Behind the stress on the necessity for ‘‘ genuine 
connexion between the State and the ship’’ was probably the fear of 
competition from States with very liberal registration laws. Intro- 
duction of detailed conditions might have some effect on the freedom 
of the high seas. Such details should therefore be avoided. (p. 37.) 

Mr. Sprropou.tos said that the issues raised by the article were 
highly complex and defied codification. (p. 37.) 

Mr. Amapo said that the problem was complicated by its various 
aspects: that of registration, which was the Netherlands approach; 
that of the flag, which the United Kingdom preferred ; and that of the 
general principle of connexion between the State and the ship, which 
was stressed in the Netherlands proposal. ... (p. 38.) 

Mr. ZoureK |stated| that many States regarded registration as 
such [genuine] link. (p. 66.) 

Mr. FRANcois, Special Rapporteur, said that that did not meet the 
Commission’s intentions. (p. 66.) 

Faris Bey el-KHovuRI pointed out that, although not specifically ce- 
fined, there was an adequate link between State and ship provided by 
the flag of the Member State. (p. 66.) 

Sir Gerald Firzmavrice. ... Although perhaps it was the best that 
could be achieved in the absence of expert advice on the extremely 
complicated problems of nationality and registration, the articles as 
now drafted contained many obscurities. (p. 67.) 

Article 5 seemed harmless and was acceptable, although there could 
exist a genuine link between the ship and more than one State 
However, he saw no way of overcoming that difficulty, except by 
adopting the United Kingdom criterion of effective control. 

The question of nationality, unlike the question of jurisdiction to 
which the vessel is subject, was not of primary importance to the law 
of the high seas. (p. 68.) 

Sir Gerald Firzmavrice reaffirmed his view that the correct prin- 
ciple for the recognition of nationality was that of effective control 
Consequently he would have preferred the third sentence in paragraph 
1 to have read: ‘‘ Nevertheless, for the national character of the ship to 
be recognized by other States, the flag State must be in a position to 
exercise effective control over the ship.’’ (p. 262.) 

Mr. Zourek. .. . In spite of Sir Gerald Fitzmaurice’s advocacy, hi 
remained convinced that the fundamentally important question o/ 
nationality, which was intimately linked with the freedom of the high 
seas, must be dealt with in the draft, since otherwise ships would be 
free to change flags even during a single voyage. (p. 69.) 

Mr. Amapo did not think that Sir Gerald Fitzmaurice had offered 
any real reason for omitting a provision concerning nationality. He 
also wondered what the genuine link between the State and the ship 
would be if Sir Gerald Fitzmaurice’s amendment . . . were adopted. 
Perhaps the very change of flag itself might constitute a link. (p. 69. 

Mr. Scetue. ... Surely the aim must be to eliminate the fictitious 
system of flags of convenience practiced by vessels claiming, for ex- 
ample, Panamanian or Liberian registry. (p. 68.) 

Mr. SALAMANCA said it would be extremely difficult to determin: 
what was a genuine link between a ship and its State of registry ; per- 
haps the introduction of such a concept would go further than was 
required and would raise certain problems of ownership. States. 
particularly those with small merchant fleets, which had to follow 4 


| 
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fairly liberal policy, might be apprehensive of transfers of registry — 
ry a point which the Commission should take into account. (p. 69.) 

Faris Bey el-Kuour! proposed the deletion of the second sentence of 
article 5 reading ‘‘ Nevertheless, for purposes . . . between the State 
of and the ship, because only States themselves could decide whe ther a 
genuine link existed and only they could lay down the conditions for 
vi the registration of ships. The Commission must not seek to Impose 
, such control or sanctions in the present draft. (p. 69.) 

44 Mr. Papitua-Nervo. . . . wished to make clear, however, that he was 
= not wholeheartedly in favour of retaining the third sentence of article 
), paragraph 1, because he considered that the link between the State 
“és of registration and the ship was created precisely by the grant of na- 
h; tionality. . . . |I|t was not made clear on whom lay the burden of 
he proving that the link was genuine. The requirement that there must 
- be such a link before other States were bound to recognize the na- 
tionality of the vessel was not justified by international practice. 
- There were fourteen treaties between the United States and other 
countries and thirty-eight between the United Kingdom and other 
he countries, by virtue of which the signatory States recognized the na- 
tionality of vessels of the other signatory States as granted under 
le- the municipal law of the flag State. There were also seventy-three 
by treaties which laid down that the nationality of ships was determined 
by the laws of the State to which they belonged. Consequently the 
dat third sentence in article 5, paragraph 1, was not only useless, but 
ly might conflict with international practice. (p. 70.) 
- Mr. Sce.te. It would be for third States to decide whether a 
at genuine link existed between the ship and the State of new registra- 
We tion and consequently whether the ship was entitled to fly its flag. 
te The situation was analogous to a disagreement between two States over 
by the nationality of an individual. (p. 71.) 
Faris Bey eEL-Kuouri. . . . confirmed the view he had expressed at 
Wo the previous meeting that the third sentence in article 5, paragraph 1, 
aw should be omitted, because it was for States themselves to establish 
whether there was a genuine link between them and the ship whose 
i owner was seeking registration. States should not be suspected of 
“ol fraudulent practice in that regard. (p. 71.) 
pa Mr. SALAMANCA reiterated the view that nothing had been gained 
tO by adopting the third sentence of paragraph 1, because the requirement 
to that there must be a genuine link between the State and the ship was 
altogether too vague and imprecise. (p. 72.) 
“ Upon such a record, full of basic disagreements and abounding in con- 
igh fusion and irrelevaney,*** it was thus decided that states should be given 
be authority to decide unilaterally ‘‘for purposes of recognition’’ whether 
there exists a genuine link between a given ship and the state of attribu- 
He tion.2°? A limitation of undefined content, such as genuine link, of which 
hip 256 As an indication of the confusion, the principal commentator on this aspect of the 
ed. work of the Commission, Mr. Watts, apparently interpreted the Commission’s references 
9. to a genuine link as meaning ‘‘ownership.’’ Thus, rejecting the nationality of ships as 
ous the ‘‘basis for protection,’’ he concluded: ‘‘Since the right of a State to protect a 
ex- vessel depends upon its owner being a person whom that State may protect, any par- 
ticular question concerning the right to protect a given ship can only be answered by 
ane considering the exact standing of its owner.’’ Watts, ‘‘The Protection of Merchant 
er- Ships,’’ 33 Brit. Yr. Bk. Int. Law 79 (1957). 
was 257 Voted upon separately, the requirement of genuine link received in the Commission 
tes. 9 affirmative votes against 3 negative ones and 3 abstentions. 1 Yearbook, op. cit. note 


255 above, at 72. 
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exclusive unilateral interpretation is authorized, is of course the most 
severe and arbitrary limitation upon national competence, short of com- 
plete prohibition, that could be devised. 

The Geneva Conference, as is known, adopted the substance of the Com- 
mission’s draft, including the requirement of a genuine link. Extended 
debate among the delegates failed to bring much needed clarification to the 
meaning of the mysterious ‘‘genuine link.’’ Quite to the contrary, the 
issue was even further confused by introduction of new elements into the 
elastic frame of reference of ‘‘genuine link.’’ Thus, Mr. C. W. Jenks, 
speaking on behalf of the International Labor Organization, stated: 


With regard to the reference in article 29 to a ‘‘genuine link’’ between 
the flag state and the ship, the Commission had drawn special attention 
to the obligation of the flag state to exercise control over such matters 
as safety regulations and labour conditions. The ILO had devoted 
considerable attention to the problem, and the Preparatory Technical 
Maritime Conference it had held in 1956. . . had adopted a resolution 
urging that the country of registration should accept the full obliga- 
tions implied by registration, and should exercise effective control. 
Among those obligations were securing the observance of internationally 
accepted safety standards, establishing government-controlled agencies 
to supervise the signing on and signing off of seafarers, ensuring that 
the service conditions of crews conformed with generally accepted 
standards, freedom of association for seafarers, proper repatriation ar- 
rangements and satisfactory arrangements for the examination of 
candidates for certificates of competency and for the issue of such 
certificates. In brief, the resolution stipulated as a minimum con- 
sequence of the registration of vessels that the country concerned 
should assume direct responsibility for ensuring that each vessel 
registered complied with safety standards, was properly manned and 
was navigated by competent persons. . . . It was to be hoped that if the 
Conference on the Law of the Sea attempted to define the genuine link 
more precisely those factors would be taken into account.*°** 


Mr. Frangois, acting in Geneva as the Expert to the Secretariat of the 
Conference, further elaborated upon this same theme in the attempt, as he 
put it, to ‘‘shed light on the Commission’s intentions on certain points or 
dispel any misunderstanding that might exist as to the interpretation of 
certain articles of the draft’’: 


Some delegations do not agree with article 29, which requires the 
existence of a genuine link between the ship and the state whose flag 
it flies. It had been urged that the freedom of the seas subsumes the 
sovereign right of states to grant authority to fly their flag. The 
International Law Commission does not share that view. It admits 
that a system under which any state can grant its flag to all ships apply- 
ing for it is in fact the acme of freedom. That conception of freedom 
is, however, incompatible with the interests of the international com- 
munity. . . . The essential corollary to the freedom of the seas must 
be that states exercise the same jurisdiction over ships sailing the high 
seas under their flag as they exercise in their own territory. . . . This 
régime is based on the notions that the ship must in the main belong to 
nationals of the flag state; that the owners must be domiciled in that 


258 4 Official Records 26. 
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state; that the officers and at least the major part of the crew must 
be nationals of that state; that in foreign ports the consular officers 
of the flag state shall exercise the necessary control over such ships 
putting in at those ports and, where appropriate, grant them such 
protection as they may need; and, finally, that the ships shall return to 
their home ports at regular intervals. That is what the International 
Law Commission understands by the link between the ship and the 
flag state. If that link no longer exists, the entire system collapses, 
and a situation will arise on the high seas which some may regard as 
the ideal state of freedom, but which others—including the Interna- 
tional Law Commission—regard as contrary to a sound conception 
of the freedom of the seas, and hence to the interests of the interna- 
tional community. The nature of this genuine link, and the con- 
sequences of its absence, will have to be specified; and there is little 
likelihood that the present conference, which is already over-burdened, 
will be able to deal with the matter. It is important, however, that it 
should come out in favour of the principle, the details of which will 
be studied subsequently.*** 

Subsequent discussion in the Second Committee, however, failed to pro- 
duee any greater clarity and consensus with respect to the content of a 
genuine link. Mr. Seyersted (Norway), emphasizing ‘‘the greatest im- 
portance’’ which his government attached to the ‘‘genuine link’’ require- 
ment, insisted that ‘‘effeetive jurisdiction and control were an _ indis- 
pensable feature of the genuine link,’’ and continued: 

There were others, such as the nationality or domicile of the owner. 
his principal place of business, the nationality of the officers and crew 
and the extent to which parties suing the shipowners could effectively 
have recourse to the courts of the flag State, but it would be difficult 
to single out any one of them as indispensable. It was the sum total 
of all those elements which mattered.*°’ 

Mr. Edelstam of Sweden, in contrast to the vast majority of other dele- 
gates, found the issue perfectly clear and declared: 

... the principle of the genuine link was almost self-evident, since 
without it ships on the high seas would not be subject to the authority 
of any State.*” 


Mr. Van Panhuys (Netherlands), in disregard of all history, was emphatic 
in his support of the ‘‘ genuine link’’ requirement: 


He could not subscribe to the contention that the term used by the 
Commission was too general and would lead to confusion. On the 
contrary, without the principle of the genuine link there would be a 
legal vacuum, since the counterpart of freedom of navigation must be 
the obligation of the flag State to maintain order on the high seas.?* 

259 Tbid. 34-35. 260 Ibid. 62. 

261 Ibid. 64. 

262 Jbid. Another recent exercise in interpretative frustration with respect to the 
content of genuine link is provided in Brajkovie and Pallua, ‘‘Les conditions dans 
lesquelles les Etats accordent aux navires le droit d’arborer le pavillon national,’’ In- 
ternational Academy of Comparative Law, Vth International Congress of Comparative 
Law, See. IV. C. 1, General Report, Bruxelles (1958). Having established that the 
genuine link formula requires ‘‘ comparative investigation’’ (p. 7), the authors, referring 
to the vagueness of the available and suggested criteria, note: ‘‘Le fait qu’on n’a pas 
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Admiral Colelough of the United States, after correctly observing that 
all the talk about the perils to the freedom of the seas totally lacked evi- 
dence of instances where effective jurisdiction nad not been exercised, 
summarized as follows: 

The only principle which had been advanced as the basis for the 
concept of non-recognition was that of the ‘‘genuine link.’’ But the 
International Law Commission itself had admitted that the genuine 
link was a vague criterion, and that vagueness was not removed by the 
addition of the words ‘‘effeective Jurisdiction and econtrol.’’ Effective 
jurisdiction and control did not constitute a criterion, but an objective, 
and hence did nothing to clarify the term ‘‘genuine link.’’ 

In effect, it was proposed that States should be told at one and the 
same time that the Conference did not know what the genuine link 
was, but that if they found that the genuine link did not exist, in a 
particular case, they were free not to recognize the nationality of the 
ship concerned.*** 

In a publication after the adoption of the Convention on the High Seas, 
Professor Sgrensen has also attempted, despite the failures of the Inter- 
national Law Commission and the Geneva Conference, to give a content to 
the ‘‘genuine link’’ requirement. This is his interpretation: 


The Commission made no attempt, however, to define a ‘‘ genuine 
link.”’ It felt—as did the Geneva Conference—that the legislation 
of traditionally maritime states was too divergent to permit of any 
internationally binding definition. Among the criteria that may be 
used are nationality or domicile of the owner, his principal place of 
business, nationality of officers and crew. In the case of ships owned 


by joint-stock companies, the criteria may include nationality or 
domicile of the shareholders or of a certain proportion of them.*** 


Referring to the words of Article 5: ‘‘In particular, the State must effec- 

tively exercise its jurisdiction and control in administrative, technical and 

social matters over ships flying its flag,’’ Professor Sgrensen further 
explains: 

This sentence . . . in effect relates the ‘‘genuine link’’ not only to 

the qualities of the ship and its owner, but also to the legal possibilities 


of the state to control the ship. If such possibilities are absent, th: 
state is not entitled to enter or to maintain the ship on its register.” 


No elaborate dissection, however enjoyable it might be, of these exten- 
sive quotations is required to demonstrate that neither official nor un- 
official commentators have succeeded in suggesting a possible definition of 
a genuine link which is either clear or acceptable by criteria of community 
interest. 

Turning from contemporary controversy to the historic requirements of 
states in their national shipping legislation, it is equally impossible to find 
a meaningful reference for ‘‘genuine link’’ which would serve the general 
community interest either in evidence of states’ attributions of national 


défini ces limites d’une fagon stricte permet une assez grande liberté de choix des 
eritéres admissibles.’’ Ibid. at 16. 2634 Official Records 64-65. 

264 Sgrensen, The Law of the Sea 204 (International Conciliation, Pamphlet No. 52! 
265 Tbid. at 205. 
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character or in policies overriding their competence to attribute. The 
words of a renowned French lawyer of the 19th century, Ortolan, are still 


fully applicable: 


Les nations, dans l’établissement de ces conditions, seront évi- 
demment plus ou moins faciles, plus ou moins rigoureuses, selon ce 
qu’elles croiront le plus de leur intérét; selon l’état de prospérité, de 
développement, d’enfance, ou de décadence ou se trouvera leur marine; 
suivant le degré de leurs ressources maritimes en matériel ou en 


It will be recalled that these traditional national requirements are related 
to the ownership of the vessel, nationality of the crew and place of the 


ship’s construction. 


(a) Ownership 


That a state may attribute its national character only to vessels owned 
by its nationals has never been a requirement of international law. After 
a careful analysis of the historic practice of states, Rienow concludes: 


There is actually no correlation between ownership and nationality ; 
the treaties and correspondence of States do not indicate the need for 
national ownership; and although some States refuse to consider as of 
their own respective nationalities, vessels, the titles to which are not 
held by nationals, their practice indicates that they do not deny other 
States the privilege of dispensing with this requirement. Moreover, 
the bare fact of national ownership does not impress upon a vessel a 
closer connection with the State of the owner’s nationality than with 
any other State.*° 


This freedom from inclusive restraint characterizes international treaties 


relating to navigation, which are uniform in considering the question of 
ownership as irrelevant. On the basis of a study of 150 such treaties, 


Professor Hawkins reached this conclusion: 


While national laws do commonly limit national registry to vessels 
owned by the nationals of the country concerned, it is not this re- 
quirement but the fact that the vessel has been admitted to national 
registry that is significant from the treaty standpoint... . 

Under such treaty provisions, nationality of the vessel is determined 
solely by the state of registry irrespective of the nationality of the 
owner.*°* 


266 Ortolan, Régles internationales et diplomatie de la mer 167 (4th ed., 1864). For 
a modern statement with respect to these policies see Van Bogaert, ‘‘Le Droit que 
Posséde 1’Etat pour Déterminer les Conditions d’aprés Lesquelles les Navires ont le 
Droit d’Arborer son Pavillon,’’ 35 Rev. de Droit International et de Droit Comparé 485, 
at 486-487 (1958). 

267 Rienow, The Test of the Nationality of a Merchant Vessel 116 (1937). 

268 Hawkins, Commercial Treaties and Agreements 6 (1951). Writing on the same 
subject, Walker states: ‘‘A vessel, by definition, is deemed to have the nationality of 
the country whose flag it lawfully flies, without reference to such questions as who owns 
it or where it was built . ..’’ Walker, ‘‘ Provisions on Companies in United States 
Commercial Treaties,’’ 50 A.J.I.L. 373, at 382 (1956). 
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The late Professor Hyde is similarly unequivocal when he states: 

It is probably a sound proposition that a vessel registered under the 
laws of a State and possessed of a certificate of registry may be deemed 
in an international sense to belong to that State, and to justify it in 
giving it the privilege of flying its flag, regardless of the nationality 
of the owners of the ship.*° 


The requirement of national ownership is most obviously a requirement 
of exelusive policy, which has its roots in conditions of a distant past, long 
ago profoundly changed.**° Thus, when ships were scarce and the most 
highly prized assets of national bases of power, and when secrecy surround- 
ing the art of shipbuilding was equal to the present-day secrecy enveloping 
the art of rocketry, the requirement that only vessels wholly owned by 
nationals could be attributed a national character was entirely rational 
and universally employed. With the disappearance, however, of the con- 
ditions which prompted the introduction of this criterion, the latter's 
strictness and universal application have also changed. The development 
of modern capitalism with all its refined and complex forms of corporat: 
organization transcending state boundaries, the growing practice of foreign 
investment, and the pressing need for capital in the newly emerging under- 
developed states—all these have contributed to changes in national policies 
of many countries. Today only a minority of states requires that th: 
vessels having their national character be wholly owned by their nationals 
Some traditionally maritime countries, such as, for example, Italy, Franc 
The Netherlands and Sweden, are satisfied with their nationals having the 
controlling interest in the ship. Other states, on the other hand, have n 
requirements relating to ownership at all. It must not be overlooked 
further, that even in states with the strictest and most complete require- 
ments relating to ownership by nationals, ‘‘national’’ often includes 
‘*nationally incorporated’’ association, which of course allows non-na- 
tionals to have an ownership interest in vessels having the national char- 
acter of these countries.*** This practice was known to and approved by 
Dr. Lushington more than a hundred years ago, as is clearly demonstrated 
by the following statement made in The Johanna Emilie: 

269 1 Hyde, International Law 810 (2d rev. ed., 1945 


270 An 18th-century author had this to say with respect to the policies which wer: 
I } 
be promoted by the enactment of the British Navigation Act of 1651: ‘‘The gre 


object of jealousy at the time of passing this Act was the immense carrying trade | 
sessed by the Dutch. ... The portion of the carrying trade with our colonies, whic! 
Dutch had obtained, was the most serious grievance, and that which the nation bor 


with least patience. . . . The ordinance sets out with a regulation that was to strike 3° 
this abuse.’’ Reeves, History of the Law of Shipping and Navigation 37 (1792). Se 
also a more recent appraisal, Chorley and Giles, Shipping Law 3 (3d ed., 1952). 

Thus Professor Smith writes: ‘‘ English law requires the complete legal owne 
ship to be vested in British subjects, but this requirement is of less value than miz™ 


ppear, since it does not exclude ownership by a British company in which the controll 
interest is held by foreigners.’’ The Law and Custom of the Sea 64 (3d ed., 1959 


Higgins puts it this way: ‘‘Lorsque, comme c’est souvent le cas, le navire est 


propriété d’une société, il n’est pas toujours aisé de déterminer la nationalité de ce™ 


soc iéte Loc. cit. note 225 above, at 21. 
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it is perfectly notorious that the merchants of Great Britain 
have repeatedly, at various times, been owners of foreign vessels 
sailing under foreign flags,—a privilege of which they would be very 
sorry to be deprived—a privilege . .. they are entitled to exercise. 


(b) National Build 


That a state may attribute its national character only to vessels which 
have been built within its territory has never been a requirement of inter- 
national law.*** This again is a matter of national policy, and equally in 
regard to this requirement the practice of states is today vastly different 
from what it was a couple of centuries ago. Such stipulation does not seem 
to be even a national requirement any longer except in the shipping laws 
of the United States, Portugal and France. Among these, it appears that 
the United States alone most strictly adheres to this commonly regarded 
anachronistic policy.*** 

It is gratifying to note that the records do not reveal that national build 
has ever been considered as a potential ‘‘genuine link’’ by either the Inter- 
national Law Commission or the Geneva Conference. 


(ec) National Crew 


The requirement that all or a fixed proportion of ship’s personnel be 
nationals of the flag state similarly has never been a requirement of inter- 
national law.**®> On the contrary, it has always been and still remains a 
matter of national policy with respect to which every state fully exercises 
an exclusive competence. Any doubt that may have existed in this respect 
must have been eliminated by the decision in the Montijo controversy be- 
tween the United States and Colombia.*** The umpire, Robert Bunch, 
British Minister Resident in Bogota, rejecting the Colombian contention 
that the Montijo could not claim the national character of the United 
States, since the composition of its crew was not in accord with the relevant 
American requirements, asserted that the alleged violation of American 
law was ‘‘rather a question for the Government of the United States than 

*277 Further, the umpire declared that 
e could ‘‘not go behind the undoubted fact that the Government of the 
United States considers the Montijo as an American ship,’’ and concluded 
that ‘On this point it is the sole judge.’’ **$ 


for this tribunal of arbitration.’ 


“72 Quoted in Rienow, op. cit. note 267 above, at 92. 

273 Ibid. at 2449. 

274 See 46 U.S.C. § 11 (1952). However, foreign-built vessels may be registered but 
are not allowed to engage in United States coastwise trade. Jbid. With respect to 
‘oth France and Portugal, the statutes of these countries which require national con- 
*ruction contain escape-clauses making this requirement rather illusory. For France, 
«e 1 Ripert, Droit Maritime 301 (4th ed., 1950) ; for Portugal, compare Arts. 2 and 3(1) 


“~¢ 


f the Shipping Act of 1863, in Laws Concerning the Nationality of Ships, op. cit. note 


-26 above, at 145-146. 275 Rienow, op. cit. note 267 above, at 73. 
*76 The Montijo, 2 Moore, Digest of International Arbitrations 1421 (1898) (Deci- 
‘on of the Umpire of July 25, 1875). 277 Ibid. at 1433. 


78 Ibid. at 1434. 
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An attempt made by some members of the Institute of International Law 
more than sixty years ago to limit the competence of states in this regard 
was rejected by the majority of the members and resulted in the adoption 
of the following recommendation: 

Article 4. Each State shall determine the conditions to be fulfilled 
in order to be appointed captain or first officer of a merchant ship: but 
the nationality of the captain or that of the members of the crew shal! 
not be a condition of acquiring or forfeiting the right to the national 
flag.**9 

Thus, historic experience, exhibiting vast differences in the shipping laws 
of various countries with respect to the composition of ships’ crews, demon- 
strates that this, too, is a requirement expressing only exclusive national 
policies. 

CONCLUSIVENESS OF CONCLUSION FOR CONCLUSIVENESS 


The high degree of conclusiveness which states have in the past uniforml) 
accorded in mutual tolerance to their attributions of national character to 
ships has contributed inestimably, as our review of past trends in decision 
has demonstrated, to their securing shared use of, and shared competence 
over, the great common resource of the oceans. By their mutual tolerance 
states have achieved co-operative action on an ever-expanding scale in the 
joint production of the greatest net values for all. Indeed, it is this model 
of co-operation which is commonly regarded as the most relevant experi- 
ence for shaping the preliminary outlines of an emerging law of outer 
space. 

Conversely, the high degree of conclusiveness which states have re- 
ciprocally accorded their respective attributions of national character to 
vessels has not impeded the rational handling of problems and controversies 
arising from interactions across boundaries in which their common interests 
in the shared use and competence over the oceans are only incidentally at 
stake. The fact that a state may have attributed its national character to 
a vessel has been, as we have seen, regarded as an appropriate factor for 
consideration in many of these controversies, but it has been regarded as 
merely one factor among many to be appraised in context for clarifying 
relevant community policy. In the disposition of these problems, the sig- 
nificance of attributions of national character to vessels has been in their 
bearing upon the traditional tasks of ‘‘private international law,’’ de- 
terminations of ‘‘reasonableness’’ and the requirements of ‘‘security’’ and 
‘‘ecomparative justice.’’ 

The introduction into this rational process of decision of the new-found 
contrivance of genuine link could do inealeulable harm. It could make state- 
lessness commonplace when so far it has existed only as an extreme rarity; 
it could undermine, if not render worthless, an enormous number of bi- 
lateral treaties of commerce and navigation, which require recognition of 
unilateral competence to determine national character; it could result in 


279 Annuaire 202 (1896) (translation from U.N. General Assembly, Official Records, 
Agenda Item 53, at 29). 
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assertions of an unrestricted right of visit and search against vessels 
navigating on the high seas suspected of the absence of a genuine link with 
the state whose flag they otherwise lawfully fly; it could encourage arbi- 
trary and uncontrollable discrimination by states against vessels of other 
states ; it could create international tension by authorizing unilateral inter- 
ferences in matters hitherto regarded as of strictly national competence, to 
wit: the comprehensiveness or appropriateness of a state’s shipping legisla- 
tion ; it could introduce destructive uncertainty into commercial intercourse 
between states and between individuals as well; it could affect most ad- 
versely all forms of foreign investment by creating expectations that the 
genuine link doctrine might suddenly be extended from shipping to other 
industries ; it could deprive of work thousands of seamen of all nationalities 
and, perhaps, an even greater number of workmen employed in related 
industries; it could deny for all practical purposes access to the oceans to 
states which presently lack capital and skills indispensable for independent 
maritime industry; and so on, in realistic horribles in expectation. 

It is yet to be demonstrated that any conceivable good for the common 
interest of peoples could attend the introduction of this new-found require- 
ment of genuine link. It has not been established that it would be an 
economie technique for achieving the laudable aims of labor for more suit- 
able working conditions and higher standards of living. It has not been 
established that it is an economic technique for remedying the ills that 
business interests find in competition, even if it be assumed that these ills 
are entirely real and not hypochondriacal. Finally, it has not been estab- 
lished that safety of navigation or any other shared interest in common 
use of the oceans would in any way be improved. It has not, in sum, 
been established that the proposed innovation would serve any common 
interest which might counterbalance the very grave risks and dangers which 
it would entail. On the contrary. it would seem reasonably clear that the 
only purposes it would serve are those of disruption, controversy and 
anarchy.**° 

Registration alone, accordingly, recommends itself, as has been demon- 
strated in detail above, as the most appropriate ‘‘link,’’ in attribution of 
national character, between state and ship. It serves best both the exclu- 
sive interests of states in freedom to determine their own maritime develop- 
ment and the inclusive interests of the general community of states in 
simple, economic modalities for identifying the national character of ships. 
When accompanied by necessary documents issued by competent authorities 
of the state which has attributed its national character to the vessel, it may 
be relied upon as best suited to secure both types of shared interests. 

280 A foretaste of the wide possibilities for abuse which the doctrine of genuine li 
provides is afforded by a news item reporting the first conerete application of this in 
novation. The report states that the U.S.S.R. has issued an order which imposes upon 
all ships flying supposed flags of convenience harbor fees approximately three times 
higher than those applicable to vessels of traditional maritime countries. New York 
Times, Aug. 31, 1958, §5, p. il. Since it is commonly known that some 40 percent of 
these ships are owned by American corporations, it is easy to see that the genuine link’s 
first practical test has taken place on the cold-war battlefield. 
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The conclusion to which we, therefore, inevitably come is that the states 
of the world should reject this segment of Article 5. This could be done 
by making appropriate reservation upon any ratification of Article 5 or by 
stating in advance its only acceptable interpretation. The agreement by 
all ratifying states upon appropriate reservation, interpretation, or, best 
of all, deletion, would of course be the procedure most economically de- 
signed to secure the common interest.*™ 


281 Some degree of recognition of the perils inherent in the ‘‘ genuine link’’ doctrine 
is to be seen in the outcome of the vote taken in the Plenary Session of the Geneva 
Conference upon the words ‘‘for purposes of recognition of the national character of 
the ship by other States.’’ These words received the support of only 15 states, whereas 
30 states voted against them, and 17 abstained, out of a total of 86 states attending the 
conference. 2 Official Records 20. 
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EDITORIAL COMMENT 


EDGAR TURLINGTON 
1891—1959 


It is inspiring to recognize, in the field of public international law and 
relations (as in other fields of knowledge) a workman who combines sound 
scholarship with demonstrated ability as a practitioner, outstanding public 
service, and an exceptionally winning personality. Such a workman was 
Edgar Turlington, whose passing means a great loss to the American 
Society of International Law and to other professional groups in which he 
was an active participant. 

Born in Smithfield, North Carolina, Edgar Turlington was educated at 
the University of North Carolina and later, as a Rhodes scholar, at Oxford 
University, where he received the M. A. and B. C. L. degrees, with honors 
in jurisprudence. After two years as an instructor at the University of 
North Carolina, he joined the Department of State as a special assistant in 
1918, and in 1920 became an Assistant Solicitor of that Department, 
serving in this capacity until 1925. Later he was, for some months, As- 
sistant Chief of the Division of Near Eastern Affairs in the Department of 
State. Among his special assignments was one as legal adviser to the 
American Delegation to the Conference on Near Eastern Affairs in 1923. 
In the same year he went to the city which was then Constantinople as 
legal adviser to the American High Commissioner. 

From 1925 to 1928 he was a research associate at Columbia University 
and was connected with the Committee on Research in Latin America. 
From 1928 to 1930 he served as special counsel with the United States 
Agency for the United States-Mexican Claims Commissions. He became 
legal adviser to the American Ambassador to Cuba and served in this 
capacity from 1930 to 1932. He was the American member of the United 
States-Mexican Joint Commission established under the Convention be- 
tween the two countries signed April 24, 1934. Still later (1935-1938) he 
was Chief Counsel to the Special Mexican Claims Commission. 

As a practitioner Mr. Turlington was a member of the Alabama Bar, 
District of Columbia Bar, and the Bar of the United States Supreme Court. 
From 1940 to 1945 he was a member of the firm of Roberts and McInnis 
and from 1947 to 1953 a member of the firm of Peaslee, Turlington and 
Cowles. He was Chairman of the Section on International and Com- 
parative Law of the American Bar Association in 1945-1946. In 1953 
he beeame Legal Adviser to the Government of Ethiopia and lived in that 
country for two years. At the time of his death he was Director of the 
Staff of the American Bar Association Committee on World Peace Through 
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Law, and was actively engaged in the program of regional meetings held 
by the Committee throughout the United States. 

Elected to the Board of Editors of the AMERICAN JOURNAL OF INTERNA- 
TIONAL LAw in 1942, and elected a Vice President of the American Society 
of International Law in 1958, Mr. Turlington made notable contributions 
to the literature on international law. In the last two years of his life he 
served most effectively as chairman of the Society’s committee on self- 
examination, in spite of the fact that his professional work necessitated 
his being in England for a large part of 1957. The impetus given to the 
Society by his report seems likely to be felt increasingly. 

Mr. Turlington’s academic connections included his services as acting 
professor of history and international relations at Clark University in 
1932 and at a later period a lectureship at Georgetown University. He also 
lectured at the Inter-American Academy of Comparative and International 
Law at Havana in 1950. 

Among his publications were a volume on Merico and Her Foreign 
Creditors (1930), and Neutrality: The World War Peried (1936), both 
widely used as authoritative reference works. 

Aside from his technical skill, Mr. Turlington enjoyed the esteem of 
members of his profession by reason of his general intellectual qualities, 
his constructive outlook, and his warm friendliness. He will be remem- 
bered, not only for his technical contributions to his profession and to his 
country, but also for the engaging personality that made him at all times 
a welcome and helpful associate. 

Rosert R. WILson 


THE QUESTION OF LAOS AND THE DOUBLE VETO IN THE SECURITY COUNCIL 


The Security Council, which for many years has been remarkable as the 
most inactive among the principal organs of the United Nations, adopted 
on September 8, 1959, a draft resolution jointly sponsored by the United 
States, the United Kingdom and France, the text of which is as follows: 


The Security Council 
Decides to appoint a sub-committee consisting of Argentina, Italy, 
Japan and Tunisia, and instructs this sub-committee to examine the 
statements made before the Security Council concerning Laos, to re- 
ceive further statements and documents and to conduct such inquiries 
as it may determine necessary and to report to the Security Council 
as soon as possible.’ 
The vote on the resolution was 10 in favor, 1 against, and no abstentions. 
The President of the Council, the representative of Italy, declared ‘‘there- 
fore the draft resolution is adopted.’’? 
Preceding and following the vote, which the Soviet delegate considered as 
invalid because it was contrary to the Charter, the Four-Power Declaration 
1U.N. Doe. S/4216, Sept. 8, 1959. 
2 Security Council, Doc. S/P.V. 848, Sept. 7, 1959, p. 78. Voted in favor: Argentina, 
Canada, China, France, Italy, Japan, Panama, Tunisia, United Kingdom, United States; 
voted against: U.S.S.R. Ibid. 
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of June 7, 1945,° and the practice of the Security Council, there was a 
debate on procedural matters relating to the agenda item before the Se- 
eurity Council and the nature of the resolution. In the latter connection 
the question of the ‘‘double veto’’ was aired extensively for the first time 
since the Council on September 29, 1950, voted on a proposal to invite 
Communist China to be represented in the discussion of its complaint of 
armed invasion of Formosa (Taiwan).* This case will be briefly discussed 
below. 


QUESTION OF THE AGENDA 


The procedural debate relating to the agenda was concerned with the 
question whether the Council was properly seised of a matter and by whom. 
The Security Council was convened ‘‘urgently’’ by its President at the 
request of the Secretary General for the consideration of an item entitled 
‘‘Report by the Secretary-General on the letter received from the Minister 
for Foreign Affairs of the Royal Government of Laos, transmitted by a 
note from the Permanent Mission of Laos to the United Nations, 4 Sep- 
tember 1959.’’* The letter under reference requested the Secretary Gen- 
eral ‘‘to take appropriate procedural action’’ on the Laotian Government’s 
request, of which the text was as follows: 


Since 16 July 1959, foreign troops have been crossing the frontier 
and engaging in military action against garrison units of the Royal 
Army stationed along the northeastern frontier of Laos. These garri- 
son units have been obliged to evacuate several posts and to engage 
in numerous defensive actions. It is obvious that these attacks would 
not have taken place if the attackers had not come from outside the 
country and would not have continued if the attackers had not been 
receiving reinforcements and supplies of food and munitions from 
outside. As a result of these attacks, losses have been suffered by the 
Koyal Army. On 30 August a new attack, more violent than the 
previous ones, was launched against the posts of Muong and Xieng 
Kho. Elements from the Democratic Republic of Viet-Nam took part 
in the attack, which was supported by artillery fire from the other 
side of the frontier. In the face of this flagrant aggression, full re- 
sponsibility for which rests with the Democratic Republic of Viet-Nam, 
Laos requests the assistance of the United Nations, of which it is a 
Member; it is doing so under Article 1, paragraph 1, and Article 11, 
paragraph 2, of the Charter. In particular, the Royal Government 
requests that an emergency force should be dispatched at a very early 
date in order to halt the aggression and prevent it from spreading.*® 


The item on the Council’s Agenda at its 847th Meeting was then the 
‘Report by the Secretary-General’’ referred to above.’ After a brief ex- 
planation by the President, the Secretary General stated that he ‘‘does not 
introduce formally on the agenda of the Council anything beyond his own 


3 For the Four-Power Declaration on Voting Procedure in the Security Council, with 
which France subsequently associated herself, see 11 U.N.C.1.0. Does. 711. This doeu- 
ment will be cited hereinafter as the Four-Power Statement. 

* See Security Council, 5th Year, Official Records, Nos. 48 and 49 (1950). 

5U.N. Doc. 8/4213, Sept. 5, 1959. 6U.N. Doe. 8/4212, Sept. 5, 1959. 

7 U.N. Doe. S/Agenda 1847. 


120 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 54 


wish to report to the Council’’; that his request to report ‘‘is not based on 
the explicit rights granted to the Secretary-General under Article 99 of 
the Charter’’; that to do so ‘‘would have meant the inscription by the 
Secretary-General of a substantive issue on the agenda’’; and, finally, that 


In this latter respect it would necessarily also have involved a Judgment 

as to the facts for which, in the present situation, | have not sufficient 

basis.® 

The Soviet representative drew attention to ‘‘a certain procedural in- 
consistency’’ in convening the Council, and pointed out that none of the 
applicable rules of the Council’s Provisional Rules of Procedure had been 
or could be involved, and that, in particular, neither the Government of 
Laos nor the Secretary General had submitted for the Council’s eonsidera- 
tion the question raised in the Laotian Government's letter of September 
4, 1959.° The Secretary General, after the adoption of the agenda by a 
vote of 10 in favor and 1 against, proceeded to review the history of his 
own diplomatic negotiations or consultations in and with the Government of 
Laos, the Co-Chairmen of the 1954 Geneva Conference and Members of the 
Security Council. In view of the Laotian Government’s request ‘‘to take 
the appropriate procedural action,’’ he had ‘‘to report to the Security 
Council on the request received for such consideration and such initiatives 
as the Council may find called for.’’ 
In view of this and the fact that the item on the agenda was the ‘‘ Report 

from the Secretary-General,’’ the Security Council might have indicated 
to the Secretary General the ‘‘appropriate procedure’’ for bringing the 
complaint made by Laos before the Council. This the Members of the 
Council were not disposed to do, although the Soviet representative re- 
peatedly indicated that, in his government’s view, Laos should have ad- 
dressed itself to the International Commission established by the Geneva 
Conference. Instead of giving procedural advice in response to a request 
for indication of the appropriate procedure, the Security Council addressed 
itself to the substance of the Laotian note of September 4, 1959, as if this 
note had been addressed to it with a request for action. This indeed was 
the initial and decisive result of the opening statement by the representative 
of the United States: 

I shall speak briefly to the report by the Secretary-General, which, 
as we all know, includes and transmits the communication from the 
Government of Laos, and which communication is accordingly now 
officially before 

In this simple fashion a metamorphosis of the agenda was accomplished. 
From then on, the Laotian communication, not the Secretary General's 
Report, was the subject of the Security Council’s consideration as, one might 
suspect, it was intended to be from the very outset. 

8U.N. Doc. S/P.V. 847, Sept. 7, 1959, p. 6. 


9 Ibid. 8-10. 10 Tbid. 37-40. 
11 [bid. 41 supplied). 
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One can only speculate why the Laotian Government did not, or was 
not advised to, submit a complaint to the Security Council as it should 
have done, and why, instead, a somewhat peculiar if not devious method 
was determined upon to bring it on the Council’s agenda. Surely, there 
could not have been any apprehension of the majority’s ability to put it 
on the agenda, had it been addressed to the Council. In fact it was not 
addressed to the Council but to the General Assembly. The reference to 
Article 11, paragraph 2, made this abundantly clear.” 

The action of the Secretary General may well have been no more than 
a somewhat awkward correction of the Laotian error. On the other hand, 
it might be that the Laotian Government did not wish to appear in the 
Council and argue its case, including the bypassing of the International 
Commission. Clearly, had it appealed to the Council, it would have been 
invited to participate in the discussion. Possibly, its adversary, the Demo- 
cratic Republic of Viet-Nam, might have also been invited to sit in the 
Council and thus been given an opportunity to offer arguments and possibly 
evidence in rebuttal of the Laotian charges.** At the very least, the Soviet 
Union could have been counted upon to propose such an invitation and 
this might possibly have provoked a discussion involving questions of 
recognition and other matters. In any event, there might have been delay 
and even some difficulty in confining the scope of the proposed subcommit- 
tee’s inquiry to Laos, when logically its inquiry should have encompassed 
the area of disturbance on both sides of the frontier. The initiative of the 
Secretary General avoided all these possible complications and opened the 
way for a streamlined, if utterly superficial, treatment of the Laotian com- 
plaint. 

Finally, one might suppose that the Laotian appeal to the General As- 
sembly was less than felicitous, and for two reasons. It might have had 
to face some delay in calling a special session, even if a majority of the 
Members had consented to call it, and it may have seemed doubtful whether 
the information available to the Secretary General would have been deemed 
sufficient to request a special session so close to the regular annual session. 
Secondly, even if a special session had been convened, it certainly would 
have been more difficult to mobilize the necessary majority in favor of an 
investigation in the area, let alone the sending of a non-existing emergency 
force there. All these uncertainties and even risks were dexterously 

12 It was only the representative of Tunisia who pointed out this defect, saying: ‘‘ My 
delegation would like to note its regret that the Government of Laos did not see fit 
to address its complaint to the Security Council and that it did not itself request a 
meeting of the Council. Article 11, par. 2, of the Charter, which it invokes, seems to 
cover rather the action on the part of the General Assembly. Nevertheless, the request 
for assistance against aggression and specifically the request for the dispatch of an 
emergency force are both sufficiently grave so as to come within the purview of the 
Security Council.’’ Ibid. 81. 

13 Both the President of the Council and the representative of Tunisia referred to a 
letter from the Prime Minister of the Democratic Republic of Viet-Nam which rejected 
the allegations of the Laotian Government. Ibid. 4-5, 81. This letter was distributed 
by the President for the information of the members of the Council but was not part of 
the documentation before the Council. 
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avoided by channeling the Laotian note to the more manageable forum 
of the Seeurity Council. 


Toe TERMS OF REFERENCE OF THE SUBCOMMITTEE 


The documentation regarding the Laotian complaint consisted exclusively 
of the text of the complaint itself. The Secretary General’s report shed 
no light on the substance of the allegations made by Laos, confined as it 
was, more or less, to the diplomatic antecedents of the complaint. On the 
substance, the Secretary General, it will be recalled, reserved judgment, 
admitting that for a ‘‘judgment as to facts’’ he had ‘‘not sufficient 
basis.’’ The Soviet delegate went more extensively than any other member 
of the Council into the facts. There was no difference of opinion that the 
situation was serious. In the view of the Soviet representative it was due 
to the failure of the Laotian Government to abide faithfully by the Geneva 
Agreements of 1954 and the Vientiane Agreements of 1956 and 1957 be- 
tween the Laos Government and the Pathet Lao armed forces. In con- 
sequence of these breaches ‘‘there appeared the threat of a civil war.’’ ™* 

The United States representative, on the other hand, had ‘‘no doubt at all 
that aggression is being committed. The newspapers are full of it. It is 
common knowledge. . . . The telegram from the Foreign Minister of Laos, 
in and of itself, is prima facie evidence of the need for the Security Council 
to act, and to act quickly.’’** It is difficult to recall an instance in which 
a responsible Member Government has committed itself to so lighthearted 
a view of what constitutes prima facie evidence. Only one other Member 
of the Council, China, seems to have shared the United States view that the 
situation constituted, or was the result of, ‘‘armed invasion from outside.’’ *° 
The British representative, after noting the difficulty of being ‘‘certain 
about the borderline between civil strife and foreign interference,’’ was of 
the opinion that Laos exercised its right to appeal to the United Nations 
in the belief ‘‘that its integrity is now in peril and . . . that the peril has 
been contrived by its neighbors.’’!’ Other Members appreciated the situ- 
ation in varying degrees of seriousness. 

It is necessary to view against this background the joint draft resolution 
submitted by the United States at the 847th Meeting. The text of this 
draft is identical in every respect with the text of the adopted resolution 
quoted earlier. What strikes one is the remarkable and obvious disparity 
between the deliberately innocuous language of the draft resolution and the 
situation as pictured by Laos and one of the sponsors of the resolution, the 
United States. What insights could the subcommittee gain from a study 
of the record of the Council debate? Clearly, the language of the draft was 
designed to support the majority argument that it was merely a procedural 
and not a substantive matter and did not disclose the real intent of the 
sponsors. Contemporary reports in the press, which the United States 


14 Ibid. 26. 

15 Ibid. 41. See also letter dated Sept. 24, 1959, from the Permanent Representative 
of the United Kingdom addressed to the Secretary General. U.N. Doc. 8/4223, p. 3. 
16 U.N. Doc. S/P.V. 847, p. 76. 17 Ibid. 56. 
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representative invoked, gave some indication of the intended function of 
the subeommittee, namely, to move as speedily as possible to Laos and 
investigate the situation. However, there is even in the record of the 
Seeurity Council sufficient disclosure of the purposes of the committee and 
its nature. Thus, the representative of Japan desired 


to make it clear, first, that we are especially interested in having full 
information collected on the developments in the areas concerned ; 
second, that in our opinion, therefore, it is at this time premature to 
discuss the substance of the matter; and, third, that we hope that the 
United Nations presence in the area in the form of such a sub-com- 
mittee will contribute to easing the tension which seems to exist."® 
Thus United Nations presence in the area, i.¢., in Laos, and collecting 
information were regarded as the objectives of the subeommittee by one of 
its designated Members. That this was indeed so was expressed in varying 
forms of precision by other Members of the Council. France, one of the 
co-sponsors of the draft resolution, stressed the need to ‘‘seek further in- 
formation,’’ whereas, in the view of the United Kingdom, another ¢o- 
sponsor, the members of the subcommittee ‘‘should make themselves special- 
ists in this problem,’’ and ‘‘they could hear evidence submitted from all 
sides and report on the facts to the Council, thus providing a sound basis 
for any action which might subsequently be necessary.’’ *° 
This concept of the subeommittee’s nature and purpose was echoed by 
other Members.*° It was indeed shared by the Soviet Union, whose repre- 
sentative agreed that the subcommittee was to be a ‘‘fact-finding’’ body. 
It was to receive from the Council a ‘‘black-check; it can do anything it 
chooses. And since a charge of aggression had been made by Laos, it 
‘would have to go into charges. It would have to ascertain whether such 


aggression occurred, whether the charges are justified.’’ ** 

The model of reticence set by the representative of the United States in 
moving purely and simply the adoption of the draft resolution was not 
emulated by the other Members. The natural propensity of diplomats 
to talk prevailed, and the result was the emergence of a remarkable con- 
sensus regarding the function of the subcommittee: it was to conduct an 
investigation into the situation in Laos’ disturbed border region and thus 


18 Tbid. 62. 19 Ibid. 51 and 57. 

20The Canadian delegate declared: ‘‘Some properly impartial report on the facts of 
the situation would, therefore, appear to be necessary before the Council could usefully 
deal with the substance of the communication to the Secretary-General.’’ Ibid. 63-65. 
The delegate of Argentina said: ‘‘Can we do less than investigate the facts on the 
spot?’’ Ibid. 67-70. In the opinion of China the subcommittee was ‘‘to gather in- 
formation.’’ Ibid. 77-80. The delegate of Tunisia noted the absence of ‘‘ sufficient 
tflements of information’’ and the need for the subcommittee to contribute ‘‘to a fair 
and objective study of the situation.’’ Ibid. 82-85, 86. The delegate of Panama de- 
clared that the subcommittee ‘‘ would bring the moderating influence of the United 
Nations into the picture’’ and ‘‘confine itself to submitting the facts to the full 
Couneil.’? U.N. Doc. 8/P.V. 848, p. 16. The President, speaking as the representative 
of Italy, stated that the draft resolution’s ‘‘ purport is the collecting of information on 
the situation developing in Laos.’’ Ibid. 26. 
"U.N. Doe. S/P.V. 848, pp. 32, 33-35. 
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furnish the Council with the facets which might or might not support the 
Laotian charge of ‘‘flagrant aggression’’ by the Democratic Republic of 
Viet-Nam. However, on the question of the vote required for the adoption 
of the resolution the Council split 10 to 1, as was to be anticipated. 


VoTing oN THE Drarr RESOLUTION AND THE QUESTION 
or THE DousLeE VETO 
In submitting the draft resolution to the Couneil, the delegate of the 
United States laid out clearly the guide lines for the anticipated debate on 
the voting rule, saying: 


Now, the language of this resolution is virtually identical with 
language which has been used before, notably in the action under 
Article 29 of the Charter, in the Spanish ease in 1946. In that eas 
the vote in the Security Council was 10 for, none against, and 1 ab- | 
stention; and the member who abstained was the then representative 
of the Soviet Union, Mr. Gromyko, who is now the Foreign Minister o! 
the Soviet Union. This resolution is squarely within the provisions of 
Article 29 of the Charter. It is a step which is necessary for the 
Council in the performance of its functions in this case. It is a sub- : 


sidiary organ—that is, when it is created it will be a subsidiary organ ¢ 
—which will in effect provide for the continuation of the Couneil’s ‘ 


consideration on this subject.** 
This concept was shared explicitly or tacitly by other Members of th: 
Council, although at least one of them, the Argentine delegate, made a r 
valiant attempt to distinguish investigation from investigation which is s ) 
disarmingly simple in nature that it bears quotation : 


Chapter VI of the Charter provides for such investigations. This is tf 
a solemn step which implies that the investigating body undertakes a 
solemn commitment. 

Our purpose here is a more modest one. All that is suggested is that 
a small sub-committee of the Security Council should undertake what 
would indeed be very difficult for the Council itself to do as a body 
namely to investigate matters on the spot and to see exactly what 1s A 
happening. The sub-committee is an extension of the Council itsel! 
and, as such, its establishment is clearly within the procedural powers 
vested in the Council under Article 29.** 


This attempt to draw a distinction without a difference, as well as the re?- 
erence to the Spanish case, failed to impress the Soviet delegate, who in- 
sisted that the draft resolution was ‘‘a substantive proposal on the issu 


before the Council’’ and, as such, ‘‘subject to the uniformity [sic] rul Ay 
Article 27,’’ in accordance with the constant practice of the Council.** 19 
The reference to the Spanish case proves nothing. Indeed, if it proves 


anything at all, it is that a draft resolution, identical in language with 
the pending one, was considered as subject to the unanimity rule under 
Article 27. For on that occasion, the first involving abstention by 4 
permanent Member of the Council, the Soviet delegate explicitly declarec gre 
that, bearing in mind the desire of some Members of the Council for fur 
22 U.N. Doe. S/P.V. 847, pp. 42-45. 23 Ibid. 71. by 
24 U.N. Doc. S/P.V. 848, pp. 27-30, 31. 
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ther information, ‘‘and bearing in mind, in this connection, that my voting 
against the Australian draft resolution would make its adoption impossible, 
[ shall abstain from voting.’’** He thus clearly indicated his views re 
garding the nature of the Australian draft resolution and only the Nether- 
lands delegate expressly reserved his position on this point.*® If the 
Spanish case was invoked as precedent, then the pending resolution was 
not so much ‘‘squarely within the provisions of Article 29’’ as it was within 
the meaning of Article 27, paragraph 3.°* In spite of the similarity of 
language between the Spanish resolution and the present one, there are 
significant differences in intent and background: in the Laotian ease there 
was a charge of flagrant aggression and the subcommittee was to bring the 
‘presence’’ of the United Nations and inquire into facts in Laos. None 
if these elements was present in the Spanish case. As regards the vote 
required for the Laotion draft resolution, these elements cannot but have 
in important bearing. 

The Soviet delegate invoked several cases in support of his contention 
that the draft resolution was subject to the voting rule of Article 27, para- 
graph 3, and also to the Four-Power Statement of June 7, 1945. He 


‘ 


emphasized particularly the ‘‘chain of events’? which begins with an in- 
vestigation and which, according to paragraph 5 of the Statement, ‘‘may 
involve ealling for reports, hearing witnesses, dispatching a commission 
f inquiry or other means.’’ To decisions relating to investigation, the 
principle of unanimity of the permanent Members applies.** The Soviet 
lelegate also pointed out that, according to Part II of the Statement, in 
vase Of doubt as to which vote applies, a non-procedural vote is required 
to resolve it.°* He requested the President to put first to the vote the pre- 
liminary question: ‘‘Should the vote on this draft resolution be regarded 
as a procedural vote or not?’’*° No Member of the Council intervened at 
this point to interrupt the dialogue between the President and the Soviet 
lelegate and urge that the ‘‘preliminary’’ question be decided after the 
vote on the draft resolution. From the tactical point of view of the 


‘ 


‘Security Council, Ist Year, Official Records, No. 2, p. 243. See also Leo Gross, 
‘Voting in the Security Council: Abstention from Voting and Absence from Meetings,’ 
60 Yale Law Journal 209-257, at 215 (1951). 

26 Ibid. 244. 

27 It should be noted that the Australian delegate at the 37th Meeting on April 25, 
1946, submitted a revised text to ‘‘eut out the idea of a formal investigation under 
Article 34 of the Charter so as to enable the proposed body to be brought in under 
Article 29 as a subsidiary organ.’’ Repertoire of the Practice of the Security Council 
1946-1951, p. 203 (1954). 28 See note 3 above. 

*° The relevant portion of Part II of the Four-Power Statement reads: ‘‘1. In the 
pinion of the Delegations of the Sponsoring Governments, the Draft Charter itself 
‘ontains an indication of the application of the voting procedures to the various fune 

ns of the Council. 

‘*2. In this case, it will be unlikely that there will arise in the future any matters of 
great importance on which a decision will have to be made as to whether a procedural 
ote would apply. Should, however, such a matter arise, the decision regarding the 
preliminary question as to whether or not such a matter is procedural must be taken 
oy a vote of seven members of the Security Council, ineluding the concurring votes of 
the permanent members. ’’ 80 U.N. Doe. S/P.V. 848, p. 41. 
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majority, it is submitted, this was a grave error. The President, left to his 
own devices, agreed to put to the vote the motion: ‘‘Should the vote on the 
draft resolution submitted in Doe. S/4214 be considered a procedural 
one?’’*! The result of the vote was 10 in favor and 1 against (U.S.S.R. 
and the President declared : 


Therefore, the resolution should be considered procedural. It is the 
interpretation of the chair, shared by the overwhelming majority of 
the members, that the draft resolution falls clearly under Article 29 
of the Charter. .. . Since this Article appears under the heading 
of **Procedure’’, this cannot mean anything but that all matters in 
cluded in it are of a procedural nature. The Charter itself declares, 
consequently, that this is a proeedural question and must be voted 
accordingly under Article 27, paragraph 2. In the previous practic 
the Security Council has always considered the establishment of sub- 
sidiary organs as a matter of procedure. The Chair ean act only in 
accordance with the Charter and the rules of procedure, and this is 

my ruling.’ 
The Soviet delegate disagreed with this declaration and stated: 


Your interpretation, Mr. President, is altogether illegal; it is at var 
ance with the Charter and it is at variance with the Declaration oi 
the Four Powers to which France adhered. Moreover, it is at variance 
with the unvaried practice of the Security Council hitherto. Conse- 
quently, it is null and void."* 

The Soviet delegate recalled various votes in the Security Council, as did 
several other Members. The representative of the United Kingdom ri 
ferred to that part of the Four-Power Statement which provides that 


procedural vote shall apply to the establishment of such bodies as the 


Council may deem necessary for the performance of its functions, t 
paragraph 1 of Part LI of the Statement,*® and concluded: 


The second paragraph of part 11 ** on which the Soviet representativ: 
relied was therefore clearly intended to apply only when the Charter 
did not given any guidance; it was intended to apply to those cases 
where there was a genuine doubt as to whether a matter was procedural 
or substantive. In the present case, Article 29 of the Charter gives 
a clear indication, namely, that, as a matter of procedure and 
ministrative convenience, the Security Council can appoint sub-co: 
mittees of its members as is now proposed.** 


+ 


Positions were restated but not varied, the draft resolution put to 
vote, in which there were 10 in favor and one (U.S.S.R.) against, and t 
resolution was considered adopted by the President and the majority of t! 
Council, but not, of course, by the dissenting Member.** The arguments 


81 Ibid. 42. 
2 Art. 29 reads: ‘‘The Security Council may establish such subsidiary organs a 


deems necessary for the performance of its functions.’’ 


U.N. Doe. S/P.V. 848, pp. 42, 43-45. 84 Ibid. 47-50. 

35 See note 29 above. 86 See ibid. 

7U.N. Doe. S/P.V. 848, p. 68. 

8 Ibid. 78. The Soviet position and alternative proposals for handling the Laot 
complaint were reiterated in the letter dated Sept. 15, 1959, from the Permanent Repr 
sentative of the U.S.S.R. to the Secretary General, U.N. Doc. 8/4222. 
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invoked in support of the legality of the resolution and for overriding the 
Soviet “‘double veto’? will now be examined 

The Four-Power Statement was discussed by several Members. The 
question whether or not it is binding and on whom is not material,*’ nor 
is the President's view ‘‘that this document cannot be interpreted in a way 
nconsistent with the Charter.”’*" It would be more plausible to say that 
the Charter should not be interpreted in a way inconsistent with the State 
nent, for that would reflect the precise intent and purpose of the State 
nent. Ilowever, as was pointed out elsewhere, it is a common error to 
wlieve that the double veto is rooted in the Statement. It is the very 


ssence of the voting rule laid down in Article 27 of the Charter.’ Article 


27, paragraph 2, provides that decisions on ‘‘ procedural matters’” shall be 


nade by a vote of seven Members, whereas, according to Article 27, para 


graph 3, *‘deeisions on all other matters’? shall be governed by a qualified 
najority of seven Members, including the concurring votes of the permanent 
Members. It follows from this arrangement, it is submitted, that the 
najority of seven applies to matters which incontrovertibly are ** pro 
‘edural’’ by agreement or precedent. The qualified majority which em 
races ‘‘all other matters’” includes by necessary implication the question 
whether a matter is procedural. The President having put to the vote 
the preliminary question, that is, the question whether the vote should be 
considered ‘‘a procedural one,’’ placed the vote on this question squarely 
vithin the range of Article 27, paragraph 3. He was therefore, it is sub- 
mitted, not at liberty to declare, as he did, after the vote, that the resolution 
should be considered procedural. In so doing he put himself into the 
ndefensible position of implying that the vote on the preliminary question, 
at is, on whether the matter was a procedural one, was governed by 

‘ticle 27, paragraph 2, which applies exclusively to matters which are 
rocedural. There is no warrant for the President’s position in Article 27 
r anywhere else in the Charter. 

The ‘‘ruling’’ by the President was not challenged and, it is submitted, 


ightly so. Nothing in the Charter nor in the Council’s Provisional Rules 
f Procedure confers upon the President the power to make a ruling on the 


juestion of voting in the Security Council. Rule 40 merely refers to the 
Charter.** To have challenged the ruling of the President would, in the 
ight of past practice, have been unprofitable and might have implied 
wcknowledgment of his power to make rulings on the applicability of Article 
27 of the Charter. Whether this omission was due to an oversight or astute- 
less On the part of the Soviet delegate is immaterial. In any event, the 
President’s power to make rulings is confined by the Provisional Rules to 
the ‘‘eonduct of business,’’ and the range of matters coming under this 


*On this point see Leo Gross ‘‘The Double Veto and the Four-Power Statement in 
the Security Council,’’ 67 Harvard Law Review 251-280, at 256 ff. (1953) 
© U.N. Doc. S/P.V. 848, p. 77. 41 See Gross, loc. cit. note 39, at 277. 
2 Rule 40 of the Provisional Rules reads: ‘‘ Voting in the Seeurity Council shall be in 
‘ordanee with the relevant Articles of the Charter and of the Statute of the Inter- 
al Court of Justice.’’ U.N. Doe, 8/96/Rev. 4, p. 11. 
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head is indicated in Chapter VI of the Rules. Moreover, according to 
Rule 30, the President's ruling ‘‘shall stand unless overruled.’’ This can 
be done by a majority of seven Members, as it is a procedural matter. To 
concede to the President the power to make rulings on the question whether 
a matter shall be voted on under paragraph 2 or 3 of Article 27 of the 
Charter would be tantamount to replacing Article 27 of the Charter by 
Rule 30 of the Rules of Procedure.*” Such a consequence appears as un- 
thinkable as it is undesirable. 

The President’s claim, supported by Members of the Couneil, that th 
proposal to set up a subcommittee fell under Article 29 of the Charter is 
uncontested and incontestable. To admit this is, however, to admit merely 
the obvious. But surely, neither the President nor the majority of the 
Council desired to commit themselves to the doctrine that in appointing 
a subsidiary organ its terms of reference are of no consequence whatsoever. 
In the case of Laos the terms of reference were innocuous enough, as proba- 
bly they were calculated to be. However, it is submitted, neither the com- 
plaint by Laos with respect to which the draft resolution was offered * 
nor the intended function of the proposed subcommittee can be ignored. 
Its function was amply, if perhaps indiscreetly, described by several Mem- 
bers.’ In the light of these indications, it cannot be gainsaid that it was 
intended to be a fact-finding or investigating committee and that it was to 
ensure United Nations ‘‘presence’’ in the area where Laos charged a 
‘*flagrant aggression’’ had occurred. These functions and objectives can 
obviously not be considered as merely procedural, and accordingly the 
establishment of a subsidiary organ charged with such functions and serv- 
ing such objectives can scarcely be regarded as a mere procedural matter 
The reference to the Spanish case was not in point insofar as the requisite 
majority vote was concerned. The United Kingdom delegate admitted that 
the second paragraph of Part II of the Four-Power Statement ‘‘was in- 
tended to apply to those cases where there was a genuine doubt as to 
whether a matter was procedural or substantive.”’** The view of the 
President and the majority that here there was no case of ‘‘genuine doubt”’ 
fails to carry conviction and to remove the doubt that necessarily sur- 
rounded this matter. The doubt was precisely due to the link between the 
draft resolution, its context, its terms of reference and their revealed real 
meaning. This link was well recognized in the Czechoslovak case in 1945. 
The then President of the Council correctly interpreted the Soviet vote on 
the preliminary question as a veto.* 


43 On this point see Gross, loc. cit. note 39 above, at 272, 277 ff. 
#4 See p. 120 above, the statement by the United States representative that the Laot 
note of September 4 ‘‘is accordingly now officially before us.’’ 

45 See p. 123 above. 

46 See p. 126 above. See also Gross, loc. cit. note 39 above, at 264, 278: ‘* The practic 
of the Security Council tends to show that the preliminary question can be raised only 
when there is reasonable doubt as to the nature of the vote required, and that whenever 
it was raised, it was treated as a substantive issue.’’ 

47 See Repertoire of the Practice of the Security Council 1946-1951, Cases 49 and 9%, 
pp. 149 and 160. 
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In support of his ruling the President relied on past practice and espe- 
cially on ‘‘a case similar to the one to which my ruling applies.’’ He re- 
ferred to the 507th Meeting, when the President of the Couneil 


asked the Council to vote on whether the Ecuadorian draft resolution 
voted upon that morning was a procedural matter. There were 9 
votes in favor, 1 against and 1 abstention, the vote against being that 
of a permanent member, and the President declared adopted the pro- 
posal to consider the matter procedural.** 
The reference is obviously to the Formosa case. It is neither possible nor 
necessary to examine here in detail that instance of a frustrated attempt on 
the part of the delegate of China to invoke the double veto.** Suffice it to 
recall that the Ecuadorean draft resolution, under Rule 39 of the Council’s 
Rules of Procedure, proposed to invite a representative of Communist China 
to attend the Council meetings during its discussion of the complaint of 
aggression upon Formosa (Taiwan). Pursuant to this rule, the Council 
may invite members of the Secretariat or other persons to supply it with 
information. The Chinese delegate requested a vote on the preliminary 
question, basing his action on the Four-Power Statement. This request was 
denied by the President, the representative of the United Kingdom, and 
the resolution was put to the vote. The vote being 7 in favor, 3 against 
(China, Cuba, United States), and 1 abstention (Egypt), it was declared 
adopted.*° Then followed the episode on which the President relied in the 
Laos case. The Formosa case, however, is not a case in point at all. In 
the first place, the ‘‘preliminary question’’ followed the vote on the prin- 


cipal motion and, moreover, it is dubious whether it really was put in the 
correct manner. Secondly, the invitation to a state to participate in the 
discussion relating to the dispute is provided for in Article 32 of the Charter 
and is especially listed in the Four-Power Statement as one of the decisions 


governed by a procedural vote.*? 

The invitation to a state to participate in discussions of the Council is a 
separate and distinct step in the procedure designed solely to give it a fair 
hearing. The establishment of a subcommittee is not. It eannot be 
separated from its context. It cannot be separated organically from its 
terms of reference, although it might be separated for purposes of voting, 
and even the various functions might be put to the vote separately, as 
some of them may be procedural and others substantive in nature. It is 
therefore imperative to evaluate the functions to be carried out by the 
Council through the instrumentality of a subsidiary organ. Article 29 
makes this abundantly clear in providing that the Council ‘‘may establish 
such subsidiary organs as it deems necessary for the performance of its 

'SULN. Doe. S/P.V. 848, p. 76. The President quoted the above passage from 2 
Repertory of the Practice of United Nations Organs. 

49 For an analysis of this case see Gross, loc. cit. note 39 above, at 259 ff. and 275. 
See also Rudzinski, ‘‘The So-Called Double Veto,’’ 45 A.J.I.L. 443 (1951). 

°° Security Council, 5th Year, Official Records, No, 48, p. 5 (1950). 

*t The relevant passage is as follows: ‘‘. . . the Council will, by a vote of any seven 
of its members . . . invite any State when it is a party to a dispute being considered by 
the Couneil to participate in the discussion relating to that dispute.’’ See note 3 above. 
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functions.’’ The proposed subcommittee, being a subsidiary organ of the 
Council, would perform the Council’s functions, and, logically as well as 
legally, the voting rule which governs the Council’s performance of certain 
functions must also be deemed to govern the performance of the same 
functions by a subsidiary organ. 

The Council may investigate not merely under Article 34, but presumably 
in connection with any of its specific functions. Investigation is surely not 
a procedural matter solely because it is a step, albeit an essential one, in 
the Council's procedure or process of solving an issue brought before it 
In this case the Council had been confronted, not with a trivial issue, but 
nothing less than the complaint of ‘‘flagrant aggression.”’ That in itself 
should have had the effect of bringing it within the range of Chapter VII 
The Laotian request ‘‘that an emergency force should be dispatched at a 
very early date in order to halt the aggression and prevent it from spread- 
ing’’ should remove any doubt as to which chapter of the Charter applied, 
although this matter was never clarified in the Council’s handling of the 
Laotian affair. In any event, under whatever chapter the Council acts, 
investigation is a serious turning point in the Council's consideration of a 
complaint. Quite logically, therefore, from both a political as well as a 
juridical point of view, the Four-Power Statement laid down the principle 
that the ‘‘chain of events begins when the Council decides to make an 
investigation.’’ This is further amplified in these words: ‘* ... in ordering 
an investigation, the Council has to consider whether the investigation 
which may involve ealling for reports, hearing witnesses, dispatching a com- 
mission of inquiry, or other means—might not further aggravate the situa- 
tion.’ 

As the discussion in the Security Council perhaps unwittingly revealed, 
the proposed subcommittee was to perform such functions. Therefore, the 
Soviet objection, unlike that of the Chinese representative in the Formosa 
case, rested solidly on the Four-Power Statement and on the Charter as 
well, inasmuch as the former is merely a comment on the latter. Further- 
more, whereas the Chinese delegate attempted to resort to the double veto 
in order to veto a procedural action, the Soviet delegate attempted to use 
the same instrument in order to induce the Council to apply a non-pro- 
cedural vote to a non-procedural matter in accordance with the Four-Power 
Statement, which simply makes explicit the applicable rules of the Charter. 
To be sure, the establishment of a subcommittee is a procedural matter, but 
the entrusting of certain Security Council functions to it is not necessarily 
so. This must depend on the nature of the functions. Investigation is 
not and has not been considered in the Council as a procedural matter. 
regardless of the mantle under which it was proposed.’ 

52 See note 3 above, at 712. 

53 The subcommittee declared in its report that it regarded its task as that of an 


‘*inquiry’’ rather than ‘‘investigation,’’ the distinetion implying ‘‘that it must receive 


information on the facts from the government concerned, rather than seek facts itself on 


its own initiative.’’ Report of the Security Council Sub-Committee under resolution of 
Sept. 7, 1951, Doe. 8/4236, Nov. 5, 1959, p. 7, par. 15. The committee nevertheless 


visited the sites of the alleged aggression and heard numerous witnesses (civilian of 
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CONCLUSION 


It has been argued elsewhere that the Four-Power Statement has sub- 
stantial advantages.** It would therefore appear worthy of respect, re- 
gardless of the question of its binding force.. In the Laos case it was not 
merely the Statement but the Charter itself that suffered a setback. It is 
not by disregarding the law of the Charter that the Security Council will 
promote the rule of law in international relations. What the Laos case 
demonstrated is the persistent attempt of Members of the United Nations to 
substitute rule by majority for the rule of law. It also demonstrated 
another and futile effort to liquidate the cold war by majority voting of 
sorts. Such simplism has failed in the past and is not likely to succeed 
in the future. The issues of the cold war are altogether too intractable to 
yield to parliamentary diplomacy, no matter what amount of stagecraft is 
bestowed upon it. 


Leo Gross 


ficials, military personnel, peasants and civilian population, prisoners and wounded ). 
Ibid., pp. 21-27. The committee concluded ‘‘that although there were actions of differ 
ent scope and magnitude, all of them—throughout the four periods (from 16 July to 11 
October) were of a guerilla character. From the statements of the Laotian authorities, 
and from those of some witnesses, it appears, however, that certain of these hostile 
operations must have had a centralized co-ordination. Practically all witnesses (forty 
out of forty-one) stated that the hostile elements received support from the territory 
of the D.R.V.N. (Democratie Republic of Viet-Nam) consisting mainly of equipment, 
arms, ammunition, supplies, and the help of political cadres. The same emerges from 
the official Laotian documents submitted and from some of the material exhibits. Hos- 
tile elements seemed centred around former members of the U.C.P.L. (Unité Combattantes 
du Pathet Lao—Pathet Lao Combat Units) previously integrated in 1957, the 2nd 
Battalion of Pathet-Lao, which deserted from the Plaine des Jarres on 11 May 1959, 
and sections of the frontier minorities (Thais, Meos and a few Khas). According to a 
document presented to the Sub-Committee by the Laotian Government, participation of 
regular D.R.V.N. army units were reported during the attacks on the River Ma area 
on 30 August. The Laotian Government states in another document presented to the 
Sub-Committee on 15 October 1959, that after 15 September 1959, the D.R.V.N. units 
re-crossed the border into North Viet-Nam, excepting those who occupied the section of 
Laotian territory between the left bank of the River Ma and the frontier. Witnesses 
reported that in certain eases there had been participation of armed elements with 
ethnie Viet-Namese characteristics, but they did not identify them as belonging to North 
Viet-Namese regular army units. The ensemble of information submitted to the Sub- 
Committee did not clearly establish whether there were crossings of the frontier by 
regular troops of the D.R.V.N.’’ Ibid., p. 31, pars. 95-98. It appears with clarity 
from the committee’s report that the situation in Laos was vastly more complicated 
than could be gauged from the debates in the Security Council. 

54 See Gross, loc. cit. note 39 above, p. 269 f. 
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THE NEUCHATEL SESSION OF THE INSTITUT DE DROIT INTERNATIONAL 


The Forty-Ninth Session of the Institut de Droit International, which 
was founded in 1873, was held in the charming Swiss city of Neuchatel, 
September 3-12, 1959, under the presidency of the distinguished Swiss 
arbitrator, Professor Georges Sauser-Hall. Seventy-nine members and 
associates attended, including Judge Charles De Visscher, Honorary Presi- 
dent, Judge Max Huber and Professors Hans Kelsen and Pierre Arminjon, 
Honorary Members. Of ten United States members and associates, five 
were present: Hans Kelsen, Philip C. Jessup, Josef L. Kunz, Quiney 
Wright and Herbert W. Briggs. 

In keenly contested elections, five out of twelve candidates were elected 
members: Philip C. Jessup (U. 8.), Plinio Bolla (Switzerland), Gaetano 
Morelli (Italy), Baron Frederik van Asbeck (Netherlands), Paul de La 
Pradelle (France); and two out of eleven candidates were elected asso- 
ciates: André Gros, Legal Adviser of the French Foreign Office, and Pro- 
fessor Grigory Tunkin, Soviet member of the United Nations International 
Law Commission. Professors Jessup and Henri Batiffol were elected 
Vice Presidents and presided with great skill over working sessions. At 
the close of the session, Professor Alfred von Verdross of the University of 
Vienna was elected President of the Institut and it was decided that the 
next session would be held in Austria in 1961. 

The Institut works long hours. In addition to opening, closing, and ad- 
ministrative sessions, there were thirteen working sessions. Over and 
above this program, various Commissions held all-day meetings prior to 
the opening of the session, or until late at night. The traditional working 
method of the Jnstitut of preparing resolutions on the basis of two or three 
stages of correspondence between the Rapporteur and his Commission is 
thus being supplemented by actual sessions of the Commissions working on 
particular topics. The advantages of face-to-face argument and drafting 
are already evident and, with more adequate funds, the Institut would be 
able to intensify the preparatory work of its Commissions. 

There remains, however, the problem of finding adequate time for discus- 
sion of the Commission reports. Of five topics scheduled for discussion at 
Neuchatel, three consumed all the working sessions; and the reports of the 
Commission on ‘‘International Conciliation’’ (Henri Rolin, Rapporteur 
and the Commission on ‘‘Renvoi in Private International Law’’ (Georges 
S. Maridakis, Rapporteur) had to be postponed to the next session.’ By 
1961, the Commission dealing with ‘‘The Utilization of International 
Waters’’ (Juraj Andrassy, Rapporteur) and other Commissions will be 
ready to report, and the problem will arise again. The obvious solutions of 


1 For the Report on Renvoi this was the second postponement, since the Report was 
ready for discussion in 1957 at Amsterdam. 
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more frequent meetings or lengthier sessions will depend upon more 
adequate funds and the ability of busy judges, jurisconsults, practitioners 
and professors to find time to participate. These are among the problems 
to which the devoted Secretary General of the Znstitut, Professor Hans 
Wehberg, and the Bureau will give their attention with a view to increasing 
the productivity and the influence of the Institut. 

Most controversial of the topics considered at Neuchatel was the Report 
on ‘‘Reconsideration of the Principles of the Law of War’’ (J. P. A. 
Francois, Rapporteur). The draft resolutions? presented for adoption 
included fourteen articles commencing with the proposition that 


For the duration of hostilities (durante bello) the rules of the law of 
war are to be applied without discrimination between the parties in 
conflict, as well when the competent organ of the United Nations has 
designated the aggressor as when military action is undertaken by or 
under the auspices of the United Nations. (Translation. ) 


Debate turned on whether this proposition failed to take account of the 
influence, actual or potential, of the juridical system of the United Nations 
on the law of war. The draft resolutions were also criticized on the ground 
that, while some articles purported to set forth rules of positive law, others 
merely expressed voeusr or stated that certain topics required further study. 
It was pointed out that the Institut could not itself proceed to a restate- 
ment of the laws of war without immobilizing its membership on this topic 
for years; that there was insufficient state practice on certain topics; that 
the Institut should make a more intensive study of selected topics and 
confine itself to the approval of certain general principles which might 
have some influence on a reformulation of the law of war in the light of 


contemporary conditions. Despite some reluctance to have the Institut 
devote its time to the law of war, there was a strong sentiment that the 
Institut had a responsibility to express its considered opinions in this field. 

The Institut therefore adopted a substitute resolution calling for the 
establishment of Commissions to make a further study of 


(a) the equal application of the rules of the law of war to the parties 
to an armed conflict; (b) the problem posed by the existence of 
weapons of mass destruction and the distinction between military and 
non-military objectives in general; (¢c) certain juridical aspects of 
the protection of the civilian population in economic warfare. 


At its Amsterdam session in 1957 the Institut adopted the first twelve 
articles of a draft resolution on ‘‘Arbitration in Private International 
Law’’ (Georges Sauser-Hall, Rapporteur),* but lacked time to consider 
Articles 13-18 dealing with the recognition and execution of foreign 
arbitral awards. At Neuchatel, the Institut resumed consideration of the 
draft and decided to adopt its remaining articles as a separate resolution 
on ‘‘International Recognition and Enforcement of Arbitral Awards’’ (in 

*See 47 Annuaire de 1’Institut de Droit International, Session d’Amsterdam 531 


(I, 1957). 
8 Tbid. 394-461, 479-484, 491-496 (II). 
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private international law).‘ The Institut took careful note of the pro- 
visions of the Convention for the Recognition and Enforcement of Foreign 
Arbitral Awards, signed at New York, June 10, 1958, before drafting its 
resolution. 

By a unanimous vote of 63-0, the Institut adopted on September 11, 1959, 
resolutions and a voew on ‘‘Compulsory Jurisdiction of International 
Courts and Tribunals.’’ The resolutions were formulated on the basis of 
the Preliminary and Final Reports of the Rapporteur, Mr. C. Wilfred 
Jenks (which are outstanding as a scholarly and comprehensive survey of 
the subject),° of the skilled comments of his collaborators on the 24th 
Commission, and after a debate in seven plenary sessions of the Institut 
which was conducted on the highest level of professional competence. 

Noting the essential connection between the renunciation of recourse to 
force which has been undertaken by Members of the United Nations and 
acceptance of compulsory jurisdiction of international tribunals for the 
settlement of legal disputes on the basis of law and justice, the Institut 
gives its endorsement to the proposition that resort to international tribunals 
for the settlement of international legal disputes is not an unfriendly act 
but a normal method of maintaining justice by submission to law. 

The Institut was also concerned with the reservations by which states 
purporting to accept the compulsory jurisdiction of the International 
Court of Justice have rendered such acceptance illusory. In specific terms, 
the Jnstitut calls upon states which have sought to exclude from acceptances 
of compulsory jurisdiction disputes arising out of matters essentially 
within their domestic jurisdiction as determined by themselves, or which 
have made similar peremptory reservations, to withdraw such reserva- 
tions. The attention of such states is called to the ‘‘judgments given and 
Opinions expressed’’ in the Norwegian Loans and Interhandel cases and 
to the risk to which they expose themselves if their peremptory reservations 
are invoked against them on the basis of reciprocity. In more general 
terms, the Institut urges states accepting the compulsory jurisdiction of the 
Court pursuant to Article 36(2) of the Statute to do so in precise terms 
which respect, and do not pretend to challenge, the Jurisdiction of the Court. 
in accordance with its Statute, to decide disputes as to its jurisdiction. 

The Institut declined to accept proposals made by the writer to limit the 
unfortunate effect of certain reservations ratione temporis, and calling 
upon states to reconsider existing reservations of a right to terminate or 
modify on notiee their declarations accepting compulsory jurisdiction 
However, by paragraph 3 of the resolutions, the Institut endorses the 
acceptance of compulsory jurisdiction for five-year periods, automatically 
renewable unless notice of denunciation be given not less than twelve 
months prior to the expiration of a five-year period. 

‘An English translation of the resolutions adopted at Neuchatel appears 


Annex to this note. 

5 See 53 A.J.L.L. 420 (1959), with comment by Martin Domke: and Allen Sultan ‘‘The 
United Nations Arbitration Convention and United States Policy,’’ ibid. 807-820. 
6 See 47 Annuaire de 1’Institut de Droit International, Session d’Amsterdam 3 


(1, 1957), for the Reports and comments. 
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By paragraph 4, the Znstitut endorses the practice of inserting in multi- 
lateral conventions compromissory clauses establishing genuine compulsory 


jurisdiction procedures based upon a right of unilateral application, and 


calls attention to the model clause adopted by the Jnstifut in 1956 at 
Granada. 

By paragraph 5, the Znstitut recommends that, ‘‘in the interest of world 
economic development,’’ economic or financial development agreements, 
whether concluded between states or with states by international organiza- 
tions or international public corporations, should contain compromissory 
clauses providing for compulsory jurisdiction of any dispute relating to 
their interpretation or application. Paragraph 6 suggests that certain 
economic and financial agreements between states could usefully contain 
provisions for compulsory jurisdiction in respect of international claims. 

Resolutions of the Jnstitut de Droit International are not hastily drafted 
expressions of opinion by men of good will. In their final formulation 
they have emerged from comprehensive research, reflective consideration, 
a careful assessment of political possibilities, and expert drafting. They 
carry the imprimatur of an organization which is conscious of its re- 
sponsibilities and which has as its motto: Justitia et Pace. 


HERBERT W. BriGcs 


ANNEX 


RESOLUTIONS ADOPTED BY THE INSTITUT DE DROIT INTERNATIONAL 
AT ITS NEUCHATEL SESSION, SEPTEMBER 3-12, 1959 


I. COMPULSORY JURISDICTION OF INTERNATIONAL COURTS AND TRIBUNALS * 
Adopted September 11, 1959 


(24th Commission: C. Wilfred Jenks, Rapporteur) 


I 
Resolutions 


The Institute of International Law, 

Having examined the present situation as regards the compulsory juris- 
diction of international courts and arbitral tribunals; 

Convinced that the maintenance of justice by submission to law through 
acceptance of recourse to international courts and arbitral tribunals is an 
essential complement to the renunciation of recourse to force in interna- 
tional relations ; 

Considering that more general acceptance of compulsory jurisdiction 
would be an important contribution to respect for law and noting with 
concern that at the present time the development of such jurisdiction lags 
seriously behind the needs of a satisfactory administration of international 
justice ; 


* English translation by C. Wilfred Jenks. 
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Recognising the importance of confidence as a factor in the wider ae 
ceptance of international jurisdiction ; 

Considering it essential that Article 36, paragraph 2, of the Statute of 
the International Court of Justice should remain an effective means for 


securing progressively more general acceptance of the compulsory jurisdic 


tion of the Court ; 

Recalling the Resolutions concerning the principle of compulsory juris 
diction adopted by the Institute in 1877, 1904, 1921, 1936, 1937, 1954, 1956 
and 1957, and enumerated in the Annex to the present Resolution, and in 
particular the voew concerning the reservation in respect of matters of 
domestic jurisdiction adopted at Aix-en-Provence in 1954 and the Resolution 
concerning a model clause conferring compulsory jurisdiction on the Inter 
national Court of Justice for inclusion in conventions adopted at Granada 


in 1956; 


Adopts the following Resolutions : 


1. In an international community the members of which have renounced 
recourse to force and undertaken by the Charter of the United Nations 
to settle their international disputes by peaceful means in such a manner 
that international peace and security, and justice, are not endangered, 
recourse to the International Court of Justice or to another international 
court or arbitral tribunal constitutes a normal method of settlement of legal 
disputes as defined in Article 36, paragraph 2, of the Statute of the Inter- 
national Court of Justice. 

Consequently, recourse to the International Court of Justice or to another 
international court or arbitral tribunal can never be regarded as an un- 
friendly act towards the respondent State. 

2. It is of the highest importance that engagements to accept the juris- 
diction of the International Court of Justice undertaken by States should 
be effective in character and should not be illusory. In particular, States 
which accept the compulsory jurisdiction of the Court in virtue of Article 
36, paragraph 2, of the Statute should do so in precise terms which respect 
the right of the Court to settle any dispute concerning its own jurisdiction 
in accordance with the Statute and do not permit States to elude their 
submission to international jurisdiction. 

It is highly desirable that States having excluded from their acceptance 
of the compulsory jurisdiction of the International Court of Justice in 
virtue of Article 36, paragraph 2, of the Statute of the Court matters which 
are essentially within their domestic jurisdiction as determined by their 
own government, or having made similar reservations, should withdraw 
such reservations having regard to the judgments given and opinions 
expressed in the Norwegian Loans and Interhandel Cases and to the risk 
to which they expose themselves that other States may invoke such reserva- 
tions against them. 

3. In order to maintain the effectiveness of the engagements undertaken. 


it is highly desirable that declarations accepting the jurisdiction of the 


1960 | NOTES AND COMMENTS 137 


International Court of Justice in virtue of Article 36, paragraph 2, of the 
Statute of the Court should be valid for a period which, in principle, 
should not be less than five years. Such declarations should also provide 
that on the expiration of each such period they will, unless notice of 
denunciation is given not less than twelve months before the expiration of 
the current period, be tacitly renewed for a new period of not less than 
five years. 

$+. With a view to ensuring the effective application of general conven- 
tions, it is important to maintain and develop the practice of inserting in 
such conventions a clause, binding on all the parties, which makes it pos- 
sible to submit disputes relating to the interpretation or application of the 
convention either to the International Court of Justice by unilateral ap- 
plication or to another international court or arbitral tribunal; this clause 
might be based on the provisions of the Resolution concerning a model 
clause conferring compulsory jurisdiction on the International Court of 
Justice for inclusion in conventions adopted by the Institute in 1956. 

5. In the interest of world economic development it is desirable that 
economic and financial agreements concerning development schemes, 
whether concluded between States or concluded with States by international 
organisations or international publie corporations, should contain a clause 
conferring on the International Court of Justice (so far as the Statute 
of the Court allows) or on another appropriate international court or 
arbitral tribunal compulsory jurisdiction in any dispute relating to their 
interpretation or application. 

6. Without prejudice to the possibility of international remedies being 
made available directly to private parties, certain economic and financial 
agreements between States could usefully contain a general provision for 
compulsory jurisdiction in respect of claims brought by one of the States 
coneerned (either acting on its own behalf or espousing a claim on behalf 
of one of its nationals) against one of the other States concerned. 


I] 
Voeu 


The Institute of International Law 

Draws the attention of institutions responsible for legal education, of 
professional bodies of jurists and legal practitioners, and of all those 
engaged in the publication of judicial decisions to the need for strengthen- 
ing the confidence of peoples and governments in international adjudica- 


tion by promoting wider and more thorough knowledge of the working and 
decisions of the International Court of Justice and other international 


courts and arbitral tribunals; and 

Expresses the hope that public and private bodies, both national and 
international, will consider what measures should be taken to promote 
wider diffusion of the decisions of international courts and tribunals among 
jurists and legal practitioners. 
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Resolution on the compromis clause to be inserted in treaties (Sep- 
tember 12, 1877, Zurich Session ).' 

2. Resolution on recourse to the Permanent Court of Arbitration (Sep 
tember 26, 1904, Edinburgh Session ).* 
Resolution on signature of the optional clause of the Permanent Court 
of International Justice (October 6, 1921, Reme Session) .* 
Resolution on the extension of compulsory arbitration (October 14, 
1929, New York Session ).* 
Resolution on the jurisdictional clause in conventions of international 
unions, notably those relating to industrial property and literary and 


artistic property (April 24, 1936, Brussels Session). 


Resolution on the legal nature of advisory opinions of the Permanent 
Court of International Justice and on their value and significance in 
international law (September 3, 1937, Luxembourg Session) .°® 

Voeu concerning the reservation in respect of matters of domestic 
jurisdiction (April 29, 1954, Aix-en-Provence Session ).' 

Resolution concerning a model clause conferring compulsory juris 
diction on the International Court of Justice for inclusion in conven- 
tions (April 17, 1956, Granada Session ) .* 


1See Hans Wehberg, Institut de Droit International: Tableau Général des Résolu 
tions, 1873-1956, p. 145 (1957); 2 Annuaire (1878) 160. This 1877 Resolution read 
in part: 

‘*The Institut de Droit International urgently recommends the insertion in futur 
international treaties of a compromissory clause stipulating recourse to arbitration in 
ease of a dispute concerning the interpretation or application of these treaties.’ 
(Translation. ) 

2 Tableau Général 145. 

‘Ibid. 159. After stating that the creation of the new Permanent Court of Interna 
tional Justice responded to earlier voeur of the Jastitut and to universal aspirations, tli 
Institut expresses the voeu: 

‘*That States submit their disputes more and more frequently to the judgment of thit 
high Court (juridiction) ; 

‘*That those States which have not signed the Protocol . . . [of Signature of the 
Statute of the Permanent Court of International Justice] examine the possibility of 
accepting within the widest limits [dans la mesure la plus large] the compulsory juris 
diction of the new Court, it being understood that the parties would always remain fre« 
to refer their disputes by common agreement to the Permanent Court of Arbitration or 
to arbiters of their own choice.’’ (Translation.) 

+ Ibid. 146. 8 Ibid. 273. 

6 Ibid. 162. 

7 Ibid. 4. This voeu, which has been widely quoted, provides: ‘‘The Institute of In 
ternational Law expresses the hope that States which inelude in their declarations ac 
cepting the compulsory jurisdiction of the International Court of Justice a reservation in 
respect of matters of domestic jurisdiction will leave it to the Court to decide in eac! 
(Translation from 45 An 


particular case whether the reservation is applicable.’’ 


nuaire 300 (II, 1954.) 

8 Ibid. 160. This resolution appears in French in 50 A.J.I.L. 645 (1956), and in 
English translation in 46 Annuaire de 1’Institut de Droit International, Session de 
Grenade 365 (1956). That translation reads, in part, as follows: 


6. 
5. 
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9. Resolution on judicial redress against decisions of international or- 
canisations (September 25, 1957, Amsterdam Session 


I]. RECONSIDERATION OF THE PRINCIPLES OF THE LAW OF WAR 
Adopted September 11, 1959 
(25th Commission: J. P. A. Francois, Rapporteur 


The Institute of International Law 


1. Thanks the Twenty-fifth Commission for its Report on Reconsidera- 
tion of the Principles of the Law of War and for the Draft Resolutions 
annexed thereto ; 

2. Considers that it is impossible for the Institute at the present session 
to express its opinion on the proposed Resolutions in their entirety, but 
considers that the Report provides a useful basis for undertaking thorough 
studies of particular aspects of the subject ; 

3. Charges the Bureau with establishing, as it deems advisable, one or 
more Commissions for the study of the three following questions: 


(a) The equal application of the rules of the Law of War to the parties 
to an armed conflict ; 
The problem posed by the existence of weapons of mass destrue- 
tion and the distinction between military and non-military ob- 
jectives in general ; 
Certain juridical aspects of the protection of the civilian popula- 


tion in economic warfare; 


4. Decides that, to the extent that the technical character of the ques- 
tions to be studied renders it necessary, the Bureau will attempt to obtain 
the collaboration of independent experts to be designated by it; 

>. Authorizes the Bureau to take, where necessary, appropriate measures 
for coordinating the studies and to take the necessary steps for assuring 


the required cooperation and support. 


I 


‘*The Institute of International Law recommends that governments and international 


organisations should, when drafting multilateral or bilateral conventions, include therein 


a clause conferring compulsory jurisdiction on the International Court of Justice in any 
dispute relating to the interpretation or application of the convention. 
II 

‘*This clause might be in the following terms: 

‘*Any dispute relating to the interpretation or application of this convention shall be 
subject to the compulsory jurisdiction of the International Court of Justice, which may 
be seised of the matter by unilateral application by any party to the dispute.’’ 

947 Annuaire de 1’Institut de Droit International, Session d’Amsterdam 476, 488 
(1957, II); 52 A.J.1.L. 105 (1958). 

10 English translation by Herbert W. Briggs. 
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ILI. INTERNATIONAL RECOGNITION AND ENFORCEMENT 
or ARBITRAL AWARDS * 
Adopted September 11, 1959 
(14th Commission: Georges Sauser-Hall, Rapporteur) 


The Institute of ernational Law, having adopted on the 26 September. 
rhe Institute of International | } g adopted the 26 Septeml 


1957, at its Amsterdam Session a Resolution relating to the conflicts of 


laws to which private arbitration may give rise; ™ 

Considering that it is fitting to complete that Resolution by provisions 
relating to the international recognition and enforcement of arbitral 
awards ; 

Bearing in mind the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards concluded in New York on the 10 June, 1958; ! 

Adopts the following Resolution: 


First ARTICLE 


At whatever place an award be given, all States shall recognize the ex- 
istence and the effect of submissions to arbitrate and of arbitral clauses 
valid according to the provisions of the Resolution adopted by the Institute 
at its Amsterdam Session in 1957. Every court before which one party 
begins judicial proceedings in violation of a submission to arbitrate or of 
an arbitral clause shall disseize itself of the matter at the request of the 
other party. 

If one of the parties before the arbitral tribunal raises the defence 
that the submission or the arbitral clause is invalid, the judge shall settle 
the question by applying the law competent by virtue of the Amsterdam 
Resolution ; he may also refer the parties to the arbitral tribunal, subject 
to any right of appeal to the courts laid down by the law of the seat of 
the arbitral tribunal. 

ARTICLE 2 

Subject to what is said in Article 3, the recognition and enforcement 
of an arbitral award given according to the terms of the Amsterdam Reso- 
lution shall be provided by each State where it is invoked as soon as it 
has the force of res judicata according to the law of the country of the 
seat of the arbitral tribunal, without any need to proceed to examine the 
merits. 

ARTICLE 3 

The recognition or the enforcement of a foreign arbitral award may only 
be refused in the following eases: 

1. when the parties have not received due notice, or have not been 
properly represented ; 

* English translation by Ben Atkinson Wortley. 


1147 Annuaire 491 (1957, IT). 
1253 A.J.I.L. 420 (1959). 
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2. when the award is contrary to a decision which has become res 
judicata concerning the same subject matter and between the same parties 
after the conclusion of the arbitral agreement, in a court of the country 
where the award is invoked ; 

4. when the arbitrators have exceeded their competence or have not 
pronounced upon all the questions submitted to them by the parties; or if 
the award does not give reasons when it should do so; 

4. when the award relates to a dispute which because of its nature 
is not capable of being regulated by means of arbitration according to the 
law of the country where it is invoked; 

>. When the award is manifestly incompatible with public policy of 
the place where it is invoked. 


ARTICLE 4 


The party who requests the recognition or the enforcement of a foreign 
arbitral award should inelude in his request : 


1. the original award or a copy certifying its authenticity according 
to the law of the place of the seat of the arbitral tribunal; 

2. the original arbitration agreement or a copy certifying its au- 
thenticity ; 

3. documentary evidence that the award has the effect of res judicata 
in the place of the seat of the arbitral tribunal. 


ARTICLE 5 


The law of the place where the foreign arbitral award is invoked shall 
govern the procedure and the effect of the recognition or of any order for 
enforcement (erequatur). 


ACT OF STATE DOCTRINE AND THE RULE OF LAW-—A REPLY 

At the annual meeting of the Bar Association of the City of New York, 
in May, 1959, the Committee on International Law presented a resolution 
recommending that any American court be free to pass upon the validity 
of any act of state of a foreign country when the effect of that act of state 
on legal rights is an issue in a case pending before the American court. 
The courts would be encouraged to assume this prerogative, as the resolu- 
tion contemplates, by an announcement from the State Department that 
this would not embarrass the Executive Branch of the United States Gov- 
ernment in its conduct of foreign relations. The resolution itself may be 
found in an explanatory and favoring article in this JourNnau for July, 
1959.1 The idea of the resolution is at first reading very appealing, as it 
appears to open to judicial determination an area in which no American 
court has been able to adjudicate wrongs suffered in a foreign country due 

1 James N. Hyde, ‘‘The Act of State Doctrine and the Rule of Law,’’ 53 A.J.I.L. 635 


(1959) ; the Resolution is also printed in ‘‘The Record,’’ published by the Bar Associa 
tion of the City of New York, Vol. 14, No. 6, p. 228 (June, 1959). 
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to an act of state by that foreign country (except in a very limited number 
of cases and then only with specific approval of our State Department). 

It is not, however, the part of wisdom to accept such a new and sweeping 
idea uncritically. The advantages have been extolled; what are the dis- 
advantages? This note will examine the results which will surely occur 
if the recommendations of the resolution are accepted. Only by examina- 
tion may one reach a decision whether the idea is an advance or a retreat 
in the field of international relations. Two questions must be answered 
before an analysis of probable results may be undertaken: What does the 
resolution provide? What is the new remedy contemplated? 

In particular, the resolution suggests that the State Department be 
importuned to make a public statement that all courts within the United 
States, both Federal and State, thereafter 


consider themselves free from any restraint based on deference to 
the executive branch of the Government in the conduct of this country's 
foreign relations which prevents judicial inquiry into the validity 
under international law of the acts of foreign States whenever such 
inquiry is necessary for the determination of controversies within the 
jurisdiction of such a court. 


The suggestion was subject to some reservation: that the court action 
would not violate recognized principles of sovereign immunity or prejudice 
the conduct of foreign relations of the United States. As to the latter, 
the State Department would retain the right to indicate that such action 
by a United States court in a particular case might be prejudicial, in 
which event that court would, as now, decline jurisdiction to pass upon 
the validity of an act of a foreign state applicable to rights within its 
own territory. 

No one in the United States doubts the importance of measures for the 
protection of private property invested abroad, the greatest danger to 
which is exploitation by the very government which has permitted—in 
many cases welcomed and encouraged—investment within the country. 
The resolution concerns itself not only with the acts of unrecognized gov- 
ernments, but of countries whose sovereignty has been acknowledged by 
the United States, countries which have undertaken to meet their inter- 
national obligations, which have constitutions of their own, recognize the 
existence and the force of international law and have given assurances 
of rights in private property. Yet too often, under recognized or un- 
recognized governments, have foreign-owned investments been subjected 
to unconscionable seizure for ‘‘nationalization’’ with no compensation or, 
at best, inadequate compensation. Nor can anyone doubt that interna- 
tional diplomacy frequently lacks that certainty, strength and dispatch 
desirable in the protection of invested private property against confiscation 
in a foreign country, in the restoration of such property if it has in fact 
been seized, or for securing compensation for damages sustained. 

Obviously the purpose of the resolution is good, but the proposed remedy 
must be critically examined. What the remedy is, which the proposers of 
this resolution believe should be available in any court in the United States, 
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can be seen in simple form by comparing the decisions in two similar cases, 
both of which are mentioned in the report of the Association supporting 
the resolution. These similar cases with contrasting judicial decisions may 
be described as follows: 


Two separate and distinct countries had each ‘‘nationalized’’ certain 
oil deposits within its own territory. By the nationalization decrees in 
each ease, the title was transferred to the state itself, which thereafter in 
each case sought to sell and ship out the oil. In one case the company 
which had been granted the oil concessions and, except for the nationaliza- 
tion decrees, would be the owner, judicially seized a shipment of oil after 
it had left the nationalizing country; in the other case the former owner 
brought an action for accounting against the purchaser. In both cases the 
former owner contended in the respective courts of the two countries 
where the actions were presented that title to the oil had not been trans- 
ferred: in the one case, that the status had not been changed because the 
nationalizing decrees were contrary to specific agreements and con- 
sequently, or in addition thereto, were contrary to international law; in 
the other case, that the group which made them, though factually estab- 
lished in the country as the only governing force, was not a legitimate gov- 
ernment; it had never been recognized by our own, and was incapable of 
passing a valid governmental decree. But both petitions were alike in their 
request for relief: that the courts declare the act of transfer to be null 
and void. 

The nationalizing country in one instanee was Russia, which nationalized 
all oil areas within Russia, one of which had been owned by a certain 
Russian company which brought an action in New York courts against the 
American company to which Russia had sold oil from that field. In the 
other case, the nationalizing country was Iran and the private owner of 
the properties was predominantly English. The shipload of oil, in this 
ease sold to Italian interests, was seized at the Port of Aden, a British 
Protectorate. 

The Court of Appeals of the State of New York, which decided one case, 
and the Supreme Court of Aden, which decided the other of these wholly 
similar, almost identical cases,? came to diametrically opposite conclusions. 


2 Salimoff & Company v. Standard Oil Company of New York, 262 N. Y. 220 (1933) ; 
Anglo-Iranian Oil Co. Ltd. v. Jaffrate et al. (The Rose Mary), Supreme Court of Aden, 
1953 Int. Law Rep. 316; 47 A.J.I.L. 325 (1953). In the Rose Mary case the real issue 
before the court was the validity of the governmental decrees. This was a secondary 
issue in the Salimoff case, the main issue there being whether or not the acts of the 
unrecognized government of Russia should be given the same effect as those of a 
recognized government. There seemed no doubt in the court that it could not pass 
upon the validity of an act of a duly recognized government. The ease differs in one 
respect from the Rose Mary case decided by the Court of Aden, in that in the Salimoff 
case the owner before nationalization was a national of the country which seized the 
property, and in the Rose Mary case the owner was a foreigner to the country which 
nationalized the oil fields. However, in the Salimoff case, it should be noted, the Court 
of Appeals said: ‘‘The courts of one independent government will not sit in judgment 
upon the validity of the acts of another done within its own territory, even when such 
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In the case brought in New York the confiscatory decrees, however un 


conscionable, were considered as creating a valid transfer as they purported 


to do, since the court had no power to decide otherwise. The Court of 
Aden, on the other hand, found that no valid transfer to the nationalizing 


government had taken place, as the seizure was contrary to international 
law, and awarded the shipload of oil to the party claiming title under the 
original owner. 

In considering the two cases, one must have sympathy for the oil com- 
pany and for the innocent financial interests which were damaged. Both 
courts showed this sympathy, although the right, or at least the power, of 
the nationalizing country to act as it pleased within its own territory was 
upheld by the American court. So the decision of the Aden court seems 
a sort of poetic justice, of putting things to rights, of a restoring of the 
status quo which should not have been disturbed. 

Superficially, this seems a step in the right direction toward international 
justice, better than the present system under which United States courts 
adhere to the doctrine that, except where the State Department specificalls 
permits a court to pass upon the validity of an act of a sovereign state. 
all American courts refrain from doing so on the ground that they have 
no jurisdiction to declare the invalidity of an act of a sovereign government 
done within its own territory affecting property and other rights within 
its own jurisdiction. But on closer analysis it appears the proposed 
remedy is not sound in law, not practical in execution, and provides but 
an illusory remedy. 

The recommendation of the resolution should not be adopted for the 


following reasons: 


l. The courts of the United States are not qualified to determine the 


validity, within its own territory, of an act of state of a foreign sovereign. 


The Bar Association resolutions propose that all American courts, both 
State and Federal, shall have the authority to declare an act of a foreign 
state invalid if they determine that the act violates the constitution of the 
foreign state which passed it... The Supreme Court of the United States 


can and does determine the Constitutional validity of Acts passed by 


Congress or by the legislatures of the several States. Originally many 


versons doubted that the Constitution gave the power to the Supreme 
I 


government seizes and sells the property of an American citizen within its boundaries."’ 


Loe. cit, 224. Although this is dicta, since no American in that instanee was an owner, 
it is at least indicative of the attitude of the court. Cf. Rieaud et al. v. American 
Metals Co. Ltd., 246 U. S. 304 at 310. 


>The Bar Association recommended that there should be three bases upon which 
» 5 of 


an 
American court could be free to deelare invalid an action of a foreign state. Page 
the report reads in part: 

‘*Where the foreign State is acting with respect to persons or property 
territorial jurisdiction, the court of the forum may be requested to deny effect 
that the 


relevant acts of the foreign State on one or more of the following grounds: (a 


) 


act violates the constitutional law of the foreign State, (b) that the act is repugnant 
that the act is in violation of international law.’’ 


the publie policy of the forum or 
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Court to pass upon the validity of Acts of Congress, but Chief Justice 
Marshall established the principle that the Court could determine whether 
or not the provisions of the Constitution, which by consent of all the 


people of the United States was the supreme law, were violated by a 
particular Act of Congress. All of the judges of our Supreme Court are 
familiar with our own Constitution and they must know, too, the basic 
law of the land which, if not expressed, is inherent in the Constitution. 
Also, the economie conditions to which the law applies is a factor fre- 
quently discussed in Constitutional cases. But all the American courts 
cannot have familiarity with all the constitutions of the world nor all the 
basic laws of all the countries, yet the proposition suggested by the Bar 
Association of the City of New York would grant every court in the 
United States, both State and Federal, the authority to declare any act of 
a foreign state to be contrary to its own constitution. 

Foreign law is not law within the United States. If relevant to any 
case it must be proved.‘ The government of the country, the constitution- 
ality of whose law is called in question, would not necessarily be a party to 
the case. In fact, it probably would find it expedient to stay out of the 
case. There might be no one before the court who would competently 
advise the court as to the constitution, if any, the basic law of the land, the 
reasons for the passage of the Act, what it was intended to accomplish, 
whether it affected equally all persons similarly situated, whether, if it 
provided for a transfer of property, this was done with due process of 
iaw, Whether there was provision for payment, it was adequate, and other 
matters which any court must necessarily consider before it could give 
a competent opinion. 

But the Bar Association’s recommendation does not stop at mere con- 
stitutionality; it adds two other bases on which a foreign law ean be 
declared invalid. These are that it is repugnant to the public policy of the 
forum (our own) or the act is in violation of international law.® It has 
long been the law in the United States that confiseatory decrees of a 
foreign state will have no effect on property within the United States 
at the time of these decrees, unless given such effect by agreement of the 
United States Government. Courts of the United States, in exercising 
the sovereign power of the United States, have complete control over all 
persons and things within their jurisdiction and it therefore requires a 
treaty or an executive agreement to affect property within the United 
States in a manner contrary to existing American principles of law and 
morality making the public policy of the country.* But according to the 
resolution, our courts are urged to say that the foreign law does not even 
affect property within the jurisdiction of that very foreign country if it is 
contrary to our own standards of right and justice. This seems at one 
stroke to declare as hypocritical the oft-repeated statement that all peoples 


‘For a comprehensive discussion of proof of foreign law before American courts, see 
Sommerich and Busch, Foreign Law: A Guide to Pleading and Proof (New York: 
Veeana Publications, 1959), reviewed below, p. 212. 

5 See note 3 above. 6 United States v. Pink, 315 U.S. 203. 
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have a right to determine the law and, too, the morals, under which they 


by their common consent, shall live, and set up as a standard for the world 


our own determination of propriety. 

There are 51 separate jurisdictions in the United States, those of 50 
States and the Federal Government. Furthermore, the courts of one 
Federal circuit have been known on the same or similar proposition to 
differ in opinion from others as to the validity of an Act under Consti 
tutional Law. Those who would vote ‘yes’? and those who would vote 
‘no’? might be in any conceivable proportion and the reasons given in 
support of a ‘‘yes”’ or a ‘‘no’’ might be highly diverse. The matter could 
not be left in such a situation as that. 

Every initial court decision in the United States determinative of th 
action Is appealable. Courts of Appeal and, ultimately the Supreme Court 
of the United States, will determine the proper interpretation of law. Wi 
now come to the great question: jurisdiction of the Supreme Court in 
such a matter as is here considered. Certainly, the Supreme Court has 
never assumed to have the authority to pass upon the constitutionality of 
the aets of foreign states under their own constitutions; to declare acts of 
foreign states void within their own countries because repugnant to th 
law and morals of the United States, or that they are void within their 
own countries because contrary to international law as interpreted by th 
United States Supreme Court. But faced with confusion of opinion, it 
would appear that the Supreme Court would ultimately be forced to mak: 
this final determination and the validity, meaning, application and other 
matters of foreign law constituting an act of state would become a basis ot 
certiorari to the Supreme Court. At this point, the Supreme Court has 
enlarged its jurisdiction to the astonishment of a long-deceased Chie! 
Justice Marshall, for it would purport to tell the whole world the validity 
within their own countries of their own national acts of state. The Court 
would be legal mentor to the world. Mere contemplation of such a systen 
should give pause in determining the desirability of the resolution referred 
to. The resolution purports to uphold international law, but does inter 
national law provide that the judicial acts of state of one country ma) 
nullify the legislative acts of state of another? 


2. International law is interpreted differently in different countries 


Whether the precepts which govern men’s lives be law or theology, men 
will ever differ as to the interpretation of the precepts and their applica- 
tion to a particular situation. The members of our own Supreme Court 
have been known to differ on a Constitutional question by deciding it by 
opinions of five judges to four. Must we assume therefore that four ol 
our Supreme Court judges are incompetent in Constitutional Law? If this 
lack of unanimity on the Constitution and fundamental law governing their 
own nation is so pronounced in this, the highest court, how much greater 
would be the disagreement internationally ? 

In fact, we need go no further for this consideration than the Rose Vary 
case itself and other cases growing out of the same nationalization decrees 
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by the Government of Tran.’ In the Rose Mary case the oil, title to which 


had not, as found by the Court in Aden, been transferred from the Anglo 
[ranian Oil Company to the government agency of Iran because the decrees 
were confiseatory and therefore contrary to international law, had been 
sold by the Lranian Government to Italian interests but was distrained in 
Aden. In a similar case where oil from the same nationalized fields was 
also sold to Italian interests, Italian courts were asked to pass upon the 
validity of these deerees.* Similar oil had also been sold to Japanese in 
terests and the Japanese court considered the same facts.” The Italian 
court and the Japanese court agreed in their conclusion that they must 
recognize that the Iranian decrees did in fact transfer title to the oil. 
Both found the deerees not confiscatory, since they contained some recog- 
nition that payment was contemplated, although no provision for immedi- 
ate payment was made. Both were hesitant to assume authority to declare 
that this act of state did not transfer title as it purported to do. Unless all 
‘ountries in the world were willing to let the U.S. Supreme Court make 
final determination, and the United States in turn accepted the decision 
if any other Supreme Court as to invalidity of any U. S. acts of state, a 


circumstance which even the most sanguine supporters of these resolutions 


Comments by English authorities on the Rose Mary decision have not been unanimous, 
some being adversely critical as, for example, the comment by Michael Mann, 5 Interna 
onal and Comparative Law Quarterly 295-299 (1956). In referring to another cass 
lowing the decision in the Rose Mary, he says: 
‘*In facet, as the learned judge appreciated, The Rose Mary was decided upon a 
logism which ean be stated as follows: 
(i) It is contrary to International Law to expropriate an alien’s property without 
mpensation. 
(ii) International Law is part of the law of England. 
(iii) Therefore when the deprived person is, say, a British subject and compensa 
m has been neither paid nor offered, an English court cannot recognize the expropria 
mn sinee it has been illegally effected. 
‘Both major and minor premise may be correct, but the inference has been debated on 
the ground that the rule of International Law does not deal with questions of title but 
erely provides that certain expropriations give rise to an internationally valid de 
and for compensation. It is said that the actual taking is not impugned, and that the 
iternational delinquency is only committed thereafter upon failure to pay any or any 
lequate compensation. .. .”’ 
*Anglo-Iranian Oil Company Ltd. v. S.U.P.0.R. (Unione Petrolifera per 1’Oriente 
‘.p.A.), 1955 Int. Law Rep. 21; 47 A.J.1.L. 509 (1953): ‘*The oil which forms the 
subject of the present dispute was taken by the Persian Government in Persia by virtue 
f the Nationalization Law, and in Persia it was disposed of in favour of S.U.P.O.R. 
y a contract of sale: All this was in conformity with the judicial system of the Persian 
overnment, on whose territory these acts (expropriation and sale and purchase) took 
lace, with the legal and material consequences flowing therefrom. The reeognition in 
taly of the validity of the effects which these acts had already had in Persia cannot be 
termed co-operation to make them become effective; it constitutes no more than an 
acknowledgment that the effects have indeed taken place, i¢., accepting the effects 
produced, which in themselves—and considered separately from their eause—are in no 
vay contrary to public order. The Nationalization Law should not, therefore, bi 
‘xamined from the point of view of public order.’’ 
’‘Anglo-Iranian Oil Company v. Idemitsu Kosan Kabushiki Kaisha, 1953 Int. Law Rep. 


) 
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would searcely expect or even desire, then we may be sure that different 
countries will interpret the same act of state differently and arrive at 
different conclusions.’° This does not create world order and give respect 
for the law, it creates international animosities and breeds chaos. 


3. Titles to goods in international trade would be confused. 


Nothing can hamper international trade more than confusion of title 
to goods. Here, we have the court of Aden holding that certain oil be- 
longed to the Anglo-Iranian Oil Company. We have the courts of Italy 
and the courts of Japan saying that it belonged to the [ranian Government. 
Consider, then, the effect of such possibilities upon trade generally and 
upon the financing of trade. International trade consists of shipments of 
great value, and the buyer, who in good faith and publicly purchases some 
property from a foreign government directly or indirectly, may suddenly 
find he has lost everything, although that foreign government will still 
insist it gave good title. A bank doing international business would 
hereafter in many instances have to trace the title to the underlying goods 
back to their source before it could write a letter of credit, else it might 
find that some court in some country had at one stroke found a transfer 
not in legitimate exercise of eminent domain and by such decision had 
beggared the opener of the letter of credit and at the same time deprived 
the bank of its security, 7.e., title to the goods shipped under that credit. 
It is searcely desirable to inject into international business this element 
of great uncertainty or throw doubt on the title of an innocent purchaser, 
who has paid full market price. 

Furthermore, in the curiously mixed financial interests involved in a ship 
or fleet of ships, a sudden change of title might be disastrous to many 
financial institutions of different nationalities. International financing of 
ships has become very common since the war. Although every court would 
have jurisdiction of the ship—the res—while the ship was under distraint 
in a harbor where the court was sitting, no court could give good title, for 
if one court could disregard the effect of an act of state, surely another 
court could disregard the attempted nullification of that act by a foreign 
court and could make its own decision. The age-long assurances of ad- 
miralty that it could give good title as against the world would become an 
empty boast. 

4. The suggested remedy is ineffective. 


The officers of the Anglo-lranian Oil Company doubtless had great 
emotional satisfaction in having a court in Aden grant to it one shipload 
of oil; a public condemnation with judicial solemnity, of an act already 
condemned politically ; but this is scarcely compensation to its stockholders 
for their loss of the oil fields and refineries. Unless the company can find 
some way to make the decision of a municipal court of a foreign country 
enforceable in the country whose act of state that court has declared to be 


10 The report of the committee of the Bar Association presenting the resolution admits 


the possibility of diverse interpretations, 
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void, this remedy is psychological only. The problem still remains as to 
method or manner in which the oil company will get its properties back or 
secure adequate compensation for them. The court of Aden could put 


the company in possession of one shipload of oil. That was all the prop- 
erty in its jurisdiction. 


5. It might force double payment to countries in need of the product. 


Presumably, where any foreign-owned-property within a country has 
been seized, the owner already has a large number of regular customers or 
patrons. Thus, as to the oil, our prineipal illustration, we may assume 
that the Anglo-Iranian Oil Company had its regular customers, most of 
them outside of Iran. Upon nationalization, these customers continue to 
require oil, but now they must, at their own expense and perhaps with great 
difficulty, immediately seek other sources of supply, however expensive 
they may be; for if the title changed by the laws of Iran is not recognized 
outside of Iran, then those customers which fail to receive a new source 
of supply must pay twice for Iranian oil or go without. They must pay 
the Government of Iran, otherwise the oil will not go out from Iran and 
they must pay the Anglo-Iranian Oil Company to permit the oil to come 
into their own country. In fact, we may say that the only remedy allowed 
by this doctrine of nullification by a foreign court of acts of state is not 
against the wrongdoer, the government which has confiscated, but against 
the customers, frequently the former customers of that very company 
whose property has been nationalized. The real problem remains un- 
touched: How may former property rights be restored? How may com- 
pensation be exacted ? 


6. The remedy applies only to a most limited type of case. 


Let us assume that we are dealing here primarily with transfers of title 
by illegal, unconstitutional acts, abhorrent to all legal systems, and contrary 
to international law, and that all countries agree, except the one country 
which has committed these unconscionable acts. We may now further 
assume that any confiscated property shipped out of the country will be 
seized by one or the other countries in the world which consistently will 
deal with it as if the title had not been changed. But how ean a foreign 
owner of a communication system within the confiscating country take ad- 
vantage of this law? Nothing there is shipped out. Suppose too, the 
seized property is a railroad or canal or light and power company or a dam 
ind irrigation system. When such have been ‘‘nationalized’’ how ean 
the owner secure a decision of a foreign court? No court could have juris- 
diction in rem and there are no buyers outside the confiscating country to 
give jurisdiction in personam. The fact of the matter is that oil is most 
peculiarly a money crop. Where it exists in any commercial abundance, 
it exists beyond the needs of the immediate environment. It must be 
shipped, usually in foreign trade. We can have then, if these resolutions 
be accepted as to that particular product, a watchful waiting, a sort of 
international game of ‘‘cops and robbers’’ to see if an export shipment ean 
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be seized in a country whose courts would declare void the transfer act 


of the sovereign government. Since the suggested remedy is relatively 
ineffective even as to oil and other export bulk products and completely 
powerless as to many types of property which might be confiscated, it is 


not an adequate remedy. 


7. The resolution not only assumes for the courts a function previously 
an exclusive prerogative of the State Department; it does not confine the 
remedy to citizens of the United States. 


The State Department has made demands, protests and the like to 
foreign countries when American citizens have been damaged by the act 
of state of a foreign country, but the State Department has never under- 
taken to represent, as against a foreign country, other than American 
citizens. The suggestion made in the resolution, however, is not limited 
to American citizens but includes anyone who can invoke the jurisdiction 
of an American court, even a ecitizen and resident of the country which 
committed the act of state which the American court is asked to declare 
void.'! Foreign countries are less likely to consider this attempted judicial 
nullification of their acts of state as that of a high-minded international 
Sir Galahad, dedicated to right everybody’s wrongs committed anywhere, 
as they are to view it as the officious intermeddling of a Don Quixote. 


8. It would transfer control of some foreign relations from the Executive 
to the Judicial Branch. 


The State Department is charged with the duty of protecting the in- 
terests of the United States and its citizens in relations with all other gov- 
ernments of the world. This is one of the functions of the Executive. 
The resolution, however, provides that courts may pass upon the validity of 
any act of state of a foreign state operating within its own territories un- 
less the State Department in any particular case, after notification that 
such an issue will arise, retains for itself the functions of dealing with the 
particular country involved and that particular act of state. One may 
question whether the State Department has the authority so to abandon 
its obligations and transfer the conduct of the foreign affairs of the United 
States. Furthermore, one also wonders if the State Department would 
at any time be willing to be bound, as it necessarily would be bound, by 
any judicial decision which it could not foresee, and could not overrule. 
Judicial determination of foreign policy and abandonment by the State 
Department, by estoppel, of its conduct of foreign affairs is not a desirable 
method of protecting the international interests of the United States. 


9. The case cited in which the State Department permitted the United 
States court to examine and determine the validity of an act of a foreign 
state is not a precedent. 


In 1949, the State Department advised that it perceived no objection 
to a Federal court determining the validity of certain acts of Nazi Ger- 


11 See sec. 9 in text below. 
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many as they affected Mr. Arnold Bernstein,’? who was suing in that court 
for the return of certain ships which formerly he had owned, or for the 
payment of damages for their detention. The ships had been sold to other 


interests, and on them were mortgages held by still other companies. The 
suit was against the purchasers of the ships and others which then had a 
financial interest in them. Some of these were Americans, others foreigners 
doing business here, so the court had jurisdiction in personam. Such ships 
as still remained would doubtless, from time to time, come to New York 
Harbor, so there could be jurisdiction also in rem. Under these cireum- 
stances the court could enforce any judgment. It could put anyone in 
possession of the ships. It could enforce any payment against the parties. 

The case itself was unique. From 1933, when the Hitler government 
first took power in Germany, the Nazi government had given to the world 
a sorry spectacle of unrepresentative, unfair, prejudicial and oppressive 
government. Certain groups had been picked out within the body politic 
to bear with utmost severity Nazi exploitation. Mr. Bernstein was within 
that group. During the Hitler regime he had been arrested, put in jail, 
and heavily fined; a receiver for his property had been appointed, and to 
secure funds because his business had suffered and he needed money, he 
sold the ships which had been a profitable enterprise hitherto. In his 
suit he claimed he had been illegally dispossessed of these ships and any 
act he had done to effectuate or facilitate the transfer had not been a 
voluntary one. Under these circumstances the State Department permitted 
the court to pass upon the validity of these transfers. 

But in spite of what has been said, the issue was by no means free from 
doubt. Mr. Bernstein had not been convicted under the Nuremberg laws. 
He had been convicted of violating the foreign exchange laws of Germany, 
laws which applied to all citizens, and so the contention that he had been 
illegally deprived of his ships raised many questions which a court must 
consider and decide, among which were, perhaps, whether or not the 
Nuremberg laws, to which he was also subject, had prejudiced the courts 
either as to the fairness of his trial or the penalties which were exacted. 
The rights of the purchasers also had to be considered. Was it a bona fide 
purchase? Had adequate consideration been given? Had this been re- 
ceived by or applied to Mr. Bernstein’s benefit? All the questions of a 
complicated international case would be before the court. Furthermore, 
the country which had enacted and enforced these laws in fact no longer 
existed. Nazi Germany became our enemy; it was excluded from the 
Society of Nations; it was defeated in war. A new Germany, with the 
approval of the Allied Nations, had arisen. The United States was on 
record as favoring restitution to members of an oppressed group of the 
property or its value, which had been taken from them unjustly but under 
the apparent rule of law.** Under these circumstances the State Depart- 


'2 Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, et al., 
-10 F.2d 375 (1954); 48 A.J.I.L. 499 (1954); 20 Dept. of State Bulletin 592 (1949). 

13 Edward D. Re, ‘‘ Judicial Developments in Sovereign Immunity and Foreign Con- 
fiseations,’’ New York Law Forum, June, 1955, particularly at p. 197 et seq. 
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ment’s letter could have no greater effect than to advise the court it could 
proceed to determine if these discredited decrees on which not only the 
State Department but all the Allied Nations had taken their official posi- 
tion, did in fact affect rights in this particular case. This is far from 
saying that the State Department should permit in every case consideration 
of an act of state of a foreign sovereign by any court within the United 
States. Doubtless the Federal court would have considered all the evi- 
dence presented, weighed it carefully, and given a reasoned decision with 
due regard for the law, for United States foreign policy, and for American 
legal tradition of fair play. We shall never know, however, what that 
decision would have been, for the case was settled. The case is mentioned 
here solely to indicate that this one case, in which the State Department 
said that the court might pass upon the act of a foreign state, is scarcely 
typical; and it would seem that in such an atypical case the State Depart- 
ment had acted properly and there is no reason to assume it would not act 


in such a manner again should such a ease arise. 
10. It might lead to seizure of American exported goods. 


An illustration of what could or would happen in the future must be 
hypothetical, but for it we can use well-authenticated facts. Pursuant to 
Section 39 of the Trading with the Enemy Act (1948), the United States 
retained without compensation all German and Japanese properties which 
had been within the United States during the war.'* The title to all these 
properties was transferred to the United States and the proceeds used to 
pay certain American war claims. Among these seized properties was the 
very large industrial organization of General Aniline and Film Corpora- 
tion. Certain Swiss interests, claiming that the seizure of this particular 
company was wrongful because the majority of the stock of the corporation 
was not held by German interests but by Swiss, brought suit in the United 
States as the owners. This suit is still pending. The Swiss Government 
also brought suit in the International Court against the United States to 
secure these properties for its citizens’ alleged interests. 

Also certain German interests have indicated they believe the seizure of 
all of this property illegal under international law as an act of confiscation, 
even though the Bonn Agreement provides Germany shall pay compensa- 
tion to the private owners of the property seized. Of course, the United 
States denies the contentions of both groups, but the merits need not here 
be considered. What is important is that if the resolution of the Bar As- 
sociation were put into effect within the United States, it would surely 
encourage Swiss courts and German courts to emulate the example of the 
United States, and determine the validity of the act of the United States 
in seizing Aniline or in seizing any German or Japanese property. Even 


14 Sec. 39 of the Trading with the Enemy Act reads in part as follows: ‘‘ No property 
or interest therein of Germany, Japan, or any national of either such country vested in 
or transferred to any officer or agency of the Government at any time after December 17, 
1941, pursuant to the provisions of this Act, shall be returned to former owners thereof 
or their successors in interest, and the United States shall not pay compensation for an) 


such property or interest therein... . 
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those Americans who believe the United States’ policy of seizing private 
enemy property and applying it in lieu of reparations is a mistake would 
not wish a foreign country to declare the seizure void. This would be 
resented as foreign interference, and loyal Americans would not want 
friendly countries to begin as against the United States this same inter- 
national game of economic blockade and seizure of products produced by 
the companies which had formerly been German or, in one case, possibly, 
Swiss. 

Before we declare ourselves heretic or merely liberal and independent, 
let us see what is the faith of our fathers which we wish to discard. The 


principles which have existed since the beginning of the Republic con- 


cerning the ‘‘acts of state’’ of other states simply are these: Laws and 
decrees of a recognized government, or even one unrecognized if fac- 
tually established, are valid within its own territory, since they can 
there be enforced by, and only by, that very government which made 
or approved them. ‘‘The jurisdiction of a nation within its own ter- 
ritory is necessarily exclusive and absolute. It is susceptible of no limi- 
tation not imposed by itself.”’ Only by comity can a foreign law have 
extraterritorial effect, for ‘‘this full and absolute territorial jurisdiction 
being alike the attribute of every sovereign and being incapable of con- 
ferring extraterritorial power,’’ can be recognized in other countries only 
by that courtesy extended by and between sovereign nations. On the one 
hand, so long as we wish to remain at peace with our neighbor, we must 
recognize our neighbor’s supremacy within his own house. We need not 
condone his acts there, particularly if they affect our own way of life or 
the lives and property of our citizens. But our choice internationally of 
what to do is limited. Diplomatic representation, procedures within the 
United Nations, Mixed Claims Commissions, international arbitration or 
international tribunals where they exist and to the limit of their jurisdic- 
tion, are remedies for wrongs committed. Other and more effective inter- 
national remedies, short of the awful arbitrament of war, may yet be 
created. On the other hand, this courtesy of nations, this international 
comity, has never required the recognition within the United States of 
the effectiveness of foreign laws contrary to its public policy as to property 
or persons legitimately within the United States. This is the reciprocal sys- 
tem between independent countries which the resolution seeks to ignore. 
To abolish it is to deny that a nation is supreme within its own territory, 
and in denying sovereignty to other nations we deny the sovereignty of our 
own.*® 


15 The quotations incorporated in the text are from the opinion of John Marshall, 
C. J., in Schooner Exchange v. M’Faddon, 7 Cranch 116. 

For consideration of an act of state by the United States under international law 
ef. Philip C. Jessup, ‘‘Enemy Property,’’ 49 A.J.I.L. 57 (1955), and Henry P. de 
Vries, ‘*The International Responsibility of the United States for Vested German 
Assets,’’ 51 A.J.I.L. 18 (1957). Mr. Jessup expresses doubt that the action of the 
United States in seizing and using German privately owned property is in accordance 
with international law, and would welcome a final authoritative pronouncement by the 
International Court of Justice. Mr. de Vries is thoroughly convinced that the actions 
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11. It would increase international tensions and might ultimately lead 


to war. 


Admittedly, it is frustrating for American courts to find that justice to 
litigants cannot be administered in the American manner as viewed from 
the limited scope of evidence in hand, because the court must recognize 
as valid some act of a foreign state. But the alternative is worse than 
frustration in individual cases. Countries as well as philosophers must 
ever stand at the uncomfortable crossroads of decision concerning which the 
distraught Hamlet soliloquized, ‘‘ Whether ‘tis nobler in the mind to suffer 
the slings and arrows of outrageous fortune or to take arms against a sea 
of troubles and by opposing, end them.’’ 

Faced with the decision concerning acceptance or negation of certain 
legislative acts of a foreign state purporting to transfer title of foreign- 
owned property or to abrogate previously existing legal rights, the English 
took the latter alternative with grotesque literalness. When protests and 
persuasion failed in the Suez Canal seizure, they took arms, and with 
France and Israel waged war on Egypt. By refusing to recognize the 
validity of an act of state they arrived at this wholly logical position in 
three steps which, taken in the sequence of their legal logic, and not 
chronologically, are: 

(a) First incident: When the Government of Iran under the decrees 
ot Mohammed Mossadegh seized the oil properties of the Anglo-Iranian 
Oil Co. Ltd., that company claimed a breach of international law and 
refused to accept as valid the transfer of title. In the Rose Mary case, 
decided by the court of Aden, a British Protectorate, the contention was 
upheld that the act of state was invalid and the oil still belonged to the 
Anglo-Iranian Oil Company.’® 

(b) Seeond incident: In 1958, the Parliament of Iceland declared that 
its territorial jurisdiction extended over fishing waters twelve miles from 
shore. Before the decree went into effect, England announced it would 
not recognize this act of state as valid under international law. When it 
went into effect, England convoyed its trawlers by armed vessels, thus 
creating a sort of border war on the seas, leaving, of course, the controversy 
to be settled in the way by which controversies between countries had 
heretofore been settled short of war: by negotiation, international arbitra- 


tion or adjudication.’ 


by the United States do not in any way offend the principles of international law. The 
articles are offered here solely as illustrations of the possibilities discussed in the test. 
The correctness of either position is not assumed. Cf. Tag v. Rogers, Atty. Gen., 267 
F.2d 664 (1959), digested below, p. 188. Petition for certiorari pending. 

16 Above, p. 143. In the Rose Mary ease Judge Campbell, in disposing of the conten 
tion that fear of military action had forced the ship to put in at the Port of Aden, said: 
‘*No reasonable man could think it likely that Her Majesty’s Government in the year 
1952 would try to resolve a commercial dispute by what would be little short of an act 
of war.’’ 

17 This procedure was a continuing one. New York Herald Tribune, Sept. 15, 1959; 
New York Times, Oct. 5, 1959. 


1960 | NOTES AND COMMENTS 


(ec) Third ineident: Mr. Gamal Abdal Nasser in 1956 declared that, in 
the interests of the sovereign state of Egypt, it would nationalize the Suez 
Canal, transfer the title to Egypt. Ile was impervious to arguments that 
this was contrary to solemn international agreements and therefore con- 
trary to international law, but with energy and dispatch proceeded to 
wrest control from its owners and from the national foreign interests 
represented. Whereupon England proceeded with all military might at 
hand in its attempt to take possession of the Canal. 

Thus was fulfilled the prophecy of the courts of the United States, 
announced in 1895 '* and repeated with greater authority in 1917: 

To permit the validity of the acts of one sovereign state to be re 
examined and perhaps condemned by the courts of another would very 
certainly ‘‘imperil the amicable relations between governments and 
vex the peace of nations.’ 


(‘ONCLUSION 


International relations have changed. The gunboat diplomacy of the 
last century succeeded the more open threat-of-war policy of a still earlier 
century, exemplified in the instructions given by Lord Coke in 1635 to a 
British Ambassador that England would defend its position ‘‘not so much 
by discourses as by the louder language of a powerful navy.’’*° Now we 
seek world peace through law. Perhaps there will come a time, soon, we 
trust, when individuals and corporations may seek international redress 
against any sovereign, domestic or foreign, against whom they have a 
grievance, but we shall not be hastened on our way by permitting every 
court in the United States to pass upon the validity of any act of any 
sovereign state. This is not progress to our goal. 

Many countries, including the United States, have progressively laid aside 


their sovereign immunity and for all practical purposes are as responsible 


as are private persons for their contracts and torts, both to citizens and to 
foreigners within their jurisdiction. Internationally we have not gone 
so far either in basic concept of private right or redress for wrong. 
Any step which tends towards establishing the moral and financial re- 
sponsibility of all governments for their official acts, whether to citizen or 
foreigner, is desired. But, under the resolution discussed, it is suggested 
that for diplomacy we substitute extraterritorial decisions on a national 
basis, decisions of local courts, wholly unenforceable against the wrong- 
doer.2*_ This is provincialism, not internationalism. Until further inter- 


‘8 Underhill v. Hernandez, 65 Fed. 577 (1895); for a current comment on this case and 
thers herein discussed, see Zander, ‘‘The Act of State Doctrine,’’ 53 A.J.I.L. 826 
1959). 

19 Oetjen v. Central Leather Co., 246 U. S. 297 at 304 (1917); 12 A.J.I.L. 421 at 425 
1918), 

20In defending the doctrine of mare clausum as against mare liberum, particularly 
m excluding other countries from fishing off Newfoundland, see Louise Fargo Brown, 
‘reedom of the Seas 21-22 (New York: E. P. Dutton & Co., 1919). 

*1 A report by a Committee on Nationalization of the Property of Aliens on the same 
roblem as here discussed is contained in ‘‘The Reeord’’ for June, 1958. One of the 


155 

n 

e 

“a 

h 

d 

h 

1e 

in 

if 

Co 

in 

id 

e, 

as 

he 

at 

ld 

it 

us 

sy 

ad 

a- 

“he 

‘xt. 

67 

id: 

eal 

act ‘ 

9; 


156 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 54 


national machinery is developed for the protection of private rights of 
American citizens in all other states, our State Department should continue 
its pristine obligation of protecting by international diplomacy Americans 
and their property in other jurisdictions against the encroachment of 
foreign governments. 

WiLuiAM HARVEY REEVEs 


ON THE ENGLISH TRANSLATION OF JOHN SELDEN’S MARE CLAUSUM' 


A curious lapsus in legal bibliography may be found in L. C. 
otherwise thorough scholarship in his article ‘‘The Continental Shelf,’’ 
printed in Current Legal Problems, 1951. On page 80, footnote 11, Mr. 
Green refers to the last English edition of Selden’s Mare Clausum, and 
comments: ‘‘English translation by Gent, 1663.’’ Mr. Green is in dis- 
tinguished company. The very same error was made by Eric Fletcher in 
a paper read before the Grotius Society on January 26, 1933 (Vol. XIX, 
1934, p. 9), regarding Selden’s contribution to international law. Refer- 
ring to the two English editions of Mare Clausum, he notes that the later 
(1663) is an ‘‘improved translation by Gent.’’ The same error may be 
found in Hall, International Law (4th edition), page 151, footnote 3, re- 
ferring to the ‘‘translation of J. H. Gent.’’ Von Redlich, in his Law 
of Nations, observes on page 58 that an ‘‘improved translation by J. H. 
Gent was published in 1663.’’ Even the incredible erudition of Fulton 
in The Sovereignty of the Sea (page 410) attributes the 1663 edition to 
J. H. Gent, although some instinct cautions him to place that name between 
quotation marks. Doubtless, the error has occurred elsewhere, each in- 
stance breathing life to that non-existent Englishman, J. H. Gent. The 
catalogue of the Library of the Peace Palace at The Hague only partially 
clarifies the situation by attributing the 1663 edition to ‘‘J. H.,’’ without 
more. 

The story of ‘‘J. H.’’ has its origin in 1608 when the anonymous Mare 
Liberum was first published and the scholarly gossip of the day correctly 
attributed authorship to Hugo Grotius. Thus, Selden refers (page 171 of 
the 1652 and 1663 editions) to ‘‘Hugo Grotius, a man of great learning, 
and extraordinarie knowledg in things both Divine and Humane; whose 
name is very frequent in the mouths of men every where,’’ and speaks 
of his two books, ‘‘Mare Liberum, and . . . that excellent work De Jure 
Belli & pacis.’’ Final proof of Grotius’ authorship was had in 1864 by 
the discovery of De Jure Praedae, of which Mare Liberum formed the 
twelfth chapter. Although that short tract was addressed primarily to 


treen’s 


three proposals made there (p. 367 at 378-381) was similar to the present one. Tlie 
other two were: 1. A new international court of arbitration should be established to 
which alien holders of property and contractual rights would have equal access with 
states; 2. A broader use should be made of the machinery of the International Court of 
Justice. 

10f The Dominion, or, Ownership of the Sea (London, 1652); The Right and 
Dominion of the Sea (London, 1663). 


‘ 
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Spanish and Portuguese maritime pretensions, the English Crown was not 
insensitive to its significance. Foremost of the works written in defense 
of English claims to maritime sovereignty was John Selden’s Mare 


Clausum, which was composed in 1617 and brought up to date by Selden 
himself when it was first published, in folio, in 1635. Considered the 
greatest scholar in England, celebrated in poetry by Ben Jonson, ac- 
quainted with all the great men of his day (he left a bequest of ten Pounds 


to Hobbes), Selden’s work was an immediate success and several other 
editions, also in Latin, were printed in 4to, 8vo, and 12mo during the 
following year both in England and in The Netherlands. 

Although Latin was still the language of diplomacy and scholarship, the 
Commonwealth of the interregnum sought to give its maritime claims 
greater currency by publishing an English translation of Selden’s learned 
work. To this end, a commission was given to one Marchamont Nedham 
to undertake the task.2 Although Selden was still alive, he seems to 
have taken no interest in a choice of a translator and it is believed that 
Nedham secured the position largely through political patronage, for he 
was an ardent anti-monarchist and political pamphleteer of some renown. 
In obtaining the commission it seems almost certain that he had the support 
of his friend and colleague, John Milton, with whom he collaborated on 
the anti-royalist periodical, Wercurius Politicus. This presumed support 
was not without significance, for in the Cromwellian Commonwealth Milton 
(and his young assistant, Andrew Marvell) held the post of the Latin 
Secretaryship in the Foreign Office, and was generally conceded to be one 
of the foremost Latinists of his time. Not only did Milton know Selden, 
whom he termed ‘‘the chief of learned men reputed in this land,’’* he 
was also familiar with the various claims for and against dominion over 
the seas. Indeed, it is worth noting that in the course of his celebrated 
trip to visit Galileo, Milton made the effort of securing an introduction to 
Grotius, who was at that time the Swedish Ambassador in Paris.t Thus, 
Milton’s conjectured support of Nedham carried great weight, and the 
translator received the sum of 200 Pounds for his labors, which were com- 
pleted in 1652 and published in the same year.® 

Not only did Nedham assume the réle of translator, but that of editor 
as well. Selden’s original dedication to Charles I was deleted and Nedham 
composed an ‘‘epistle dedicatorie’’ to Parliament in its stead. Further- 
more, he added in the form of an appendix certain ‘‘additional evidences’’ 
concerning dominion of the sea. These were in the form of various state 
papers and were supplied to Nedham by John Bradshaw, who had pre- 


*The facets of Nedham’s commission may be found in 14 Dictionary of National 
Biography 161, under the name Marchamont Needham (an alternate spelling), and in 
the Order Book of the Council of State for Friday, Feb. 10, 1652-3, which is reproduced 
in Masson’s Life of Milton, Vol. IV, p. 450 (London, 1877). 

' Areopagitica, A Speech of Mr. John Milton &e. 

‘ Deseribed in Milton’s Pro Populo Anglicano Defensio Secunda. 

°A description of Milton’s close friendship with Nedham may be found in Masson’s 
Life of Milton, op. cit. 433 et seq. They are described as ‘‘cronies’’ as well as 
neighbors and collaborators. 
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sided at the trial of Charles I. Following the ‘‘evidences,’’ Nedham in- 
serted the final section of Boroughs’ ‘‘Soveraigntie of the Brittish Seas,” 
although he never mentions the name of that author. Finally, he added 
an English translation of an Italian argument claiming Venetian sov- 
ereignty over the Adriatic Sea. 

The restoration of the Monarchy in 1660 necessarily made Nedham’s 
edition, with its disparaging editorial references to royalty, a source of 
embarrassment to the Crown and its sympathizers. Indeed, the ubiquitous 
Samuel Pepys made the following entry in his diary on April 17, 1663: 


To Paul’s Church Yarde, to cause the title of my English Mar 
Clausum to be changed, and the new title, dedicated to the King, to 
be put to it, because | am ashamed to have the other seen dedicated 
to the Commonwealth. 


With a little patience, the famous clerk of the Admiralty might have saved 
himself some effort by the purchase of the new edition which was printed 
later in that same year. This 1663 edition restored Selden’s original dedi- 
cation to Charles I and contained an ‘‘advertisement’’ warning the reader 
to mark the ‘‘treasonable comments and false glosses..” Marchamont Ned- 
ham’s name does not appear once in the entire volume and the title page of 
the 1663 edition merely observes: ‘‘ Formerly translated into English, and 
now perfected and restored by J. H. Gent.’’ 

A comparison of the 1652 and 1663 editions reveals, however, that not 
so much as one word of Nedham’s translation has been changed. The 
original printer’s plates were used to set the later edition and even the 
same fly-specks may be compared at an interval of eleven years. The 
mysterious J. H. Gent has merely acted as an editor, restoring the original 
dedication, adding an ‘‘evidence’’ or two of his own at the end, deleting 
some of Nedham’s insulting references to Charles I which were found in 
the appendix, and omitting the translator’s dedication to Parliament. 
The translations of Selden, however, are absolutely identical. 

The ‘‘Gent’’ in question was certainly an abbreviation of ‘‘Gentleman’ 
and is no more patronymic than ‘‘Esq.’’ or ‘‘Brig.’’ or ‘‘Bart.’’; indeed. 
the Oxford English Dictionary refers to that abbreviation and notes that 
the term was used ‘‘as a complimentary designation of a member of certain 
societies or professions’’ and that it was also used specifically in relation 
to ‘‘a man of gentle birth attached to the household of the sovereign. 
This was indeed the case, for J. H. was almost certainly none other than 
James Howell, a Royalist sympathizer, who in 1661, following the Restora- 
tion, was named ‘‘Historiographer Royal.’’*® Howell, in the style of his 
day, frequently used the initials ‘‘J. H.’’; and while these were not un- 
common initials, no other J. H. has so clear a set of credentials, for the 
evidence pointing to Howell is quite strong and persuasive. Not only did 


he possess the proper political connections, but he had a distinct interest 12 
maritime affairs. A minor poet in his own right, he sent a volume of one 


* Upon Howell’s death in 1666, the post was filled by the poet and eritic, John Dryden 
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of his verse plays to Selden in May of 1652." The letter accompanying the 
book notes that it is ‘‘an ignorance beyond barbarism not to know you’’ 
and the inscription within the book, which now rests in the Bodleian 
Library, is a piece of deliberate flattery. Far more significantly, Howell 
sent a letter to the Council of State at the same time he made his gift to 
Selden, in which he proposes to translate Mare Clausuwm and add some 
further ‘‘evidences.’’* Even in the face of Nedham’s commission, Howell 
sought a grant from Parliament in 1657 to do an independent treatise on 
maritime sovereignty,’ then, as now, a central issue in international law. 
Howell’s identity as ‘‘J. H.’’ seems, therefore, almost conclusive. Further 
support may be found in the fact that Howell was one of the first innovators 
in modern spelling, and a comparison of the 1652 edition with that of 
1663 reveals this change. Although the central text remains unchanged, 
clearly a convenience for the printer, the new appendix contains many 
traces of Howell’s reforms. 

Future annotators might now give credit where credit is long past due, 
give rest to the improbable J. H. Gent, and recall the small efforts of James 
Howell, Gentleman. 

Davip J. Papwa 


CONFISCATION OF ENEMY ALIEN PROPERTY HELD UNCONSTITUTIONAL 
BY COLOMBIAN SUPREME COURT 


After Colombia entered World War II, alien enemy property was blocked 
and placed in trust. Towards the end of the war, this ‘‘fiduciary ad- 


b 


ministration’’ of German-owned property was ordered to be liquidated 
by Law 39 of 1945, and such property, with minor exceptions, was to 
be confiscated (under the guise of a 100% tax), as a set-off against claims 
for war damages against Germany. This Law 39 was held unconstitu- 
tional by a unanimous decision of the full Supreme Court of Colombia 
(twenty judges), rendered December 12, 1958 (89 Gaceia Judicial 412). 

Article 11 of the Colombian Constitution provides that aliens shall enjoy 
the same civil rights as Colombians, but that the exercise of certain civil 
rights of aliens may by statute be subordinated to special conditions or 
denied for reasons of public policy. The Court stresses the word ‘‘exer- 
cise’; aliens may for reasons of publie policy be deprived of the enjoyment 
of their property temporarily and for the duration of the emergency, but 
“it can in no event be confiseated if the traditions and standards of public 
law of Colombia are to be maintained.’’ The statute therefore cannot 
escape the prohibition of Article 34 of the Constitution against confiscation 
and it violates other constitutional guaranties as well. 


' Epistolae Ho-Elianae, The Familiar Letters of James Howell, annotated edition by 
Joseph Jacobs, Appendix, Vol. II (London, 1892). Jacobs is of the opinion that Howell 
edited the 1663 edition of Mare Clausuwm. It should be noted that the card catalogue 
system of the Library of Congress provides Howell’s name in connection with that edi- 
tion. For what is apparently another view, see W. H. Vann, Notes on the Writings of 
James Howell (Waco: Baylor University Press, 1924). 

* Epistolae Ho-Elianae, loc. cit. 9 Thid., 
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sided at the trial of Charles I. Following the ‘‘evidenees,’’ Nedham in- 
serted the final section of Boroughs’ ‘‘Soveraigntie of the Brittish Seas,”’ 
although he never mentions the name of that author. Finally, he added 
an English translation of an Italian argument claiming Venetian soy- 
ereignty over the Adriatic Sea. 

The restoration of the Monarchy in 1660 necessarily made Nedham’s 
edition, with its disparaging editorial references to royalty, a source of 
embarrassment to the Crown and its sympathizers. Indeed, the ubiquitous 
Samuel Pepys made the following entry in his diary on April 17, 1663: 


To Paul’s Chureh Yarde, to cause the title of my English Mar 
Clausum to be changed, and the new title, dedicated to the King, to 
be put to it, because I am ashamed to have the other seen dedicated 
to the Commonwealth. 


With a little patience, the famous clerk of the Admiralty might have saved 
himself some effort by the purchase of the new edition which was printed 
later in that same year. This 1663 edition restored Selden’s original dedi- 
cation to Charles I and contained an ‘‘advertisement’’ warning the reader 
to mark the ‘‘treasonable comments and false glosses..” Marchamont Ned- 
ham’s name does not appear once in the entire volume and the title page of 
the 1663 edition merely observes: ‘‘Formerly translated into English, and 
now perfected and restored by J. H. Gent.’’ 

A comparison of the 1652 and 1663 editions reveals, however, that not 
so much as one word of Nedham’s translation has been changed. The 
original printer’s plates were used to set the later edition and even the 
same fly-specks may be compared at an interval of eleven years. The 
mysterious J. H. Gent has merely acted as an editor, restoring the original 
dedieation, adding an ‘‘evidence’’ or two of his own at the end, deleting 
some of Nedham’s insulting references to Charles I which were found in 
the appendix, and omitting the translator’s dedication to Parliament. 
The translations of Selden, however, are absolutely identical. 

The ‘‘Gent’’ in question was certainly an abbreviation of ‘‘Gentleman’” 
and is no more patronymic than ‘‘Esq.’’ or ‘‘Brig.’’ or ‘‘Bart.’’; indeed, 
the Oxford English Dictionary refers to that abbreviation and notes that 
the term was used ‘‘as a complimentary designation of a member of certain 
societies or professions’’ and that it was also used specifically in relation 
to ‘‘a man of gentle birth attached to the household of the sovereign.” 
This was indeed the case, for J. H. was almost certainly none other than 
James Howell, a Royalist sympathizer, who in 1661, following the Restora- 
tion, was named ‘‘Historiographer Royal.’’® Howell, in the style of his 
day, frequently used the initials ‘‘J. H.’’; and while these were not un- 
common initials, no other J. H. has so clear a set of credentials, for the 
evidence pointing to Howell is quite strong and persuasive. Not only did 
he possess the proper political connections, but he had a distinct interest in 
maritime affairs. A minor poet in his own right, he sent a volume of one 


* Upon Howell’s death in 1666, the post was filled by the poet and critic, John Dryden. 
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of his verse plays to Selden in May of 1652. The letter accompanying the 
book notes that it is ‘‘an ignorance beyond barbarism not to know you”’ 
and the inscription within the book, which now rests in the Bodleian 
Library, is a piece of deliberate flattery. Far more significantly, Howell 
sent a letter to the Council of State at the same time he made his gift to 
Selden, in which he proposes to translate Mare Clausum and add some 
further ‘‘evidences.’’* Even in the face of Nedham’s commission, Howell 
sought a grant from Parliament in 1657 to do an independent treatise on 
maritime sovereignty,’ then, as now, a central issue in international law. 
Howell’s identity as ‘‘J. H.’’ seems, therefore, almost conclusive. Further 
support may be found in the fact that Howell was one of the first innovators 
in modern spelling, and a comparison of the 1652 edition with that of 
1663 reveals this change. Although the central text remains unchanged, 
clearly a convenience for the printer, the new appendix contains many 
traces of Howell’s reforms. 

Future annotators might now give credit where credit is long past due, 
give rest to the improbable J. H. Gent, and recall the small efforts of James 
Howell, Gentleman. 

Davin J. Papwa 


CONFISCATION OF ENEMY ALIEN PROPERTY HELD UNCONSTITUTIONAL 
BY COLOMBIAN SUPREME COURT 

After Colombia entered World War II, alien enemy property was blocked 
and placed in trust. Towards the end of the war, this ‘‘fiduciary ad- 
ministration’’ of German-owned property was ordered to be liquidated 
by Law 39 of 1945, and such property, with minor exceptions, was to 
be confiscated (under the guise of a 100% tax), as a set-off against claims 
for war damages against Germany. This Law 39 was held unconstitu- 
tional by a unanimous decision of the full Supreme Court of Colombia 
(twenty judges), rendered December 12, 1958 (89 Gaceta Judicial 412). 

Article 11 of the Colombian Constitution provides that aliens shall enjoy 
the same civil rights as Colombians, but that the exercise of certain civil 
rights of aliens may by statute be subordinated to special conditions or 


denied for reasons of public policy. The Court stresses the word ‘‘exer- 
cise’’; aliens may for reasons of publie policy be deprived of the enjoyment 
of their property temporarily and for the duration of the emergency, but 
“it can in no event be confiscated if the traditions and standards of public 
law of Colombia are to be maintained.’’ The statute therefore cannot 
escape the prohibition of Article 34 of the Constitution against confiscation 
and it violates other constitutional guaranties as well. 


* Epistolae Ho-Elianae, The Familiar Letters of James Howell, annotated edition by 
Joseph Jacobs, Appendix, Vol. II (London, 1892). Jacobs is of the opinion that Howell 
edited the 1663 edition of Mare Clausum. It should be noted that the card eatalogue 
system of the Library of Congress provides Howell’s name in connection with that edi- 
tion. For what is apparently another view, see W. H. Vann, Notes on the Writings of 
James Howell (Waco: Baylor University Press, 1924). 

8 Epistolae Ho-Elianae, loc. cit. 9 Tid. 
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The Court also cites Article 20 of the Constitution: ‘‘ Private individuals 
are not responsible before the authorities except for infringement of the 
Constitution or of the laws.’’ This clearly includes aliens as well as 
citizens. They are liable for their own acts in violation of the Constitution 
or laws. The Court then asks: Are aliens resident in Colombia liable for 
acts which are not their own, but of totalitarian governments? and answers 
It is not admissible to aecept the thesis of private 


emphatically ‘*No.”’ 
responsibility for war: 


such responsibility, far from being based on positive or natural 
law, is in open contradiction and a negation thereof. .. . The defense 
of the cause (of the United Nations) and of the hemisphere against 
the Axis governments, necessary and just as it was, cannot legally be 
invoked to justify the radical violation of the property rights of 
Germans, Japanese and Italians. To collect damages from their 
people for what their governments did, is an attitude contrary to the 
most elemental principles of justice. . . . The principles which have 
always inspired Colombia guarantee the private property of all its 
inhabitants without discrimination of race or nationality. 


The Court closes with an eloquent passage (inspired no doubt by the 
resurgence of the rule of law after a long dictatorship), viz.: 


But the Court considers it necessary to restore the rule of the Con- 
stitution, which is the most genuine and important of all national 
advantages and to leave written testimony that the criterion of Co- 
lombian judges is emphatically adverse to any act which injures 
legitimate rights of private persons, be they nationals or aliens, even 
when done with the highest patriotic motives, since the interest of 
the community can never be defended upon the ruins of the legal and 
moral order. 


PHANOR J. EDER 


THIRTY-FIRST SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The Academy of International Law at The Hague will hold its thirty- 
first session from July 11 to August 19, 1960. The session will be divided 
into two periods, the first extending from July 11 to 29, and the second 
from August 1 to 19. The lectures will be held from Monday to Friday 
of each week in the morning hours, with a few scheduled for the afternoon 
They will be given in French and English with simultaneous translation 


in the alternate language. 

Under the title of ‘‘ Historical Development of International Law’’ the 
following lectures will be delivered: ‘‘The Evolution of International Com- 
mercial Arbitration,’’ by Mr. Charles Carabiber, Attorney at Law in 
Paris; ‘‘The Evolution of Humanitarian International Law,’’ by Mr. H. 
Coursier, Legal Adviser to the International Red Cross Committee; ‘‘ The 
Law of War in National Jurisprudence since 1945,’’ by Professor B. V. A. 
Réling, of the Faculty of Law of Groningen University ; ‘‘Diplomatie and 
Treaty Relations between European and South Asian Powers during the 


17th and 18th Centuries,’’ by Professor Charles H. Alexandrowicz, 0! 
Madras University. 
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Under ‘‘Principles of Public International Law,’’ a general course of 
fourteen lectures will be given by Professor Max Sgrensen of Aarhus Uni- 
versity. Professor Stefan Glaser of Liége University will lecture on 
‘‘Culpability in Penal International Law,’’ and Professor Mario Giuliano 
of Modena University on ‘‘Diplomatic Relations and Immunities.’’ 

Professor Elliott E. Cheatham of Harvard University will deliver a 
general course on ‘‘Principles of Private International Law,’’ and Dr. 
Hakan Nial, Rector of Stockholm University, will discuss ‘‘Seleeted Prob- 
lems in Private International Law.’’ Professor R. H. Graveson of King’s 
College, London, will discuss ‘‘A Comparison of the Development of Rules 
of Conflict of Laws in England and the United States.’’ Professor 
Riccardo Monaco of the University of Rome will lecture on ‘‘Insurance in 
International Law,’’ and Professor C. Fragistas of the University of 
Salonika will discuss ‘‘ International Competence in Private Law.’’ 

In the field of ‘‘ International Organization’’ the following lectures will 
be delivered: ‘‘The Principle of Equality and International Organiza- 
tions,’’ by Professor B. Boutros Ghali of the University of Cairo; ‘‘The 
Law of Relations between International Organizations,’’ by Professor 
Jean Dupuy of the University of Aix-Marseille; and ‘‘Taxation Problems 
and the Common Market,’’ by Mr. Erich Zimmermann, Fiscal Counsellor. 

There are available a number of scholarships of 300 guilders each for the 
1960 session of the Academy. These scholarships are awarded by the 
Council of Administration of the Academy. Applications should be sub- 
mitted directly by the applicants to the Secretariat of the Academy, The 
Peace Palace, The Hague, on or before the first of April, 1960. Full in- 
formation concerning eligibility for such scholarships as well as for ad- 
mission to the courses may be obtained from the Secretariat. 

The Center for Studies and Research in International Law and Interna- 
tional Relations will hold its fourth session from August 23 to October 1, 
1960, at The Peace Palace. Thirty participants will be admitted to the 
Center for the session, fifteen for research work in the French-speaking 
section, and fifteen for work in the English-speaking section. There will 
be no admission fee to the Center in 1960, and participants will receive 
an allowance of 20 florins a day. 

The Directors of Studies for the 1960 session are Professor Robert 
Charlier, of the Faculty of Law of Paris, for the French-speaking section, 
and Mr. Eli Lauterpacht, Lecturer in Law at the University of Cambridge, 
for the English-speaking section. Applications for admission to the 
Center for 1960 should reach the Curatorium of the Academy, Peace Palace, 
The Hague, not later than April 1, 1960. Further information concerning 
the conditions for admission may be obtained from the Secretariat. 


ELeanor H. Fincu 
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THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


FIFTY-FOURTH ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law will hold its 54th annual 
meeting from April 28 to April 30, 1960, at the Mayflower Hotel in 
Washington, D. C. Following the practice of the past few years, it is 
planned to hold simultaneous panel sessions at which aspects of public and 
private international law of current interest will be discussed. Among 
the subjects on which panel discussions are being planned are contemporary 
efforts to develop the law of foreign investments protection, regionalism 
and international law, the International Court of Justice and peace 
through law. Other panels will treat current problems of private inter- 
national law, the jurisprudence of international law, and law and polities. 
Among other subjects being considered for discussion are rights of passage 
through waterways, consumptive and user aspects of international rivers, 
contemporary problems regarding reservations to multilateral treaties. 

The meeting will open with a panel discussion on Thursday afternoon, 
April 28. On Thursday evening the speakers will be the President of the 
Society and a distinguished guest. The panel discussions will continue 
all day Friday, April 29. The business meeting will be held on Saturday 
morning, April 30, for the election of officers and transaction of other 
business. The concluding session will be the dinner on Saturday evening, 
at which Professor Maxwell Cohen of McGill University, and Dr. Milton 
Katz of Harvard Law School will be among the speakers. 

Advance programs will go out to the members within the next month. 


EveANorR H. Fincu 
Executive Secretary 


THE PARKER SCHOOL SUMMER PROGRAM IN FOREIGN LAW 


The Parker School of Foreign and Comparative Law will hold its fourth 
Summer Program in Foreign Law on the Columbia University campus from 
June 2 through June 29, 1960. Enrollment will be limited to approxi- 
mately twenty selected lawyers working on international legal problems. 
The program was previously held during June of 1957, 1958, and 1959. 
Slightly more than half of the participants in the earlier programs be- 
longed to the legal staffs of corporations; the remainder came from law 
firms. 

Broadly stated, the objectives of the program are to give the participants 
a method of approach to the legal problems faced by American corporations 
doing business abroad, and to acquaint the participants with the more im- 
portant of these problems. More specifically, the program is directed to 
(a) problems of language in international legal counseling; (b) problems 
of dealing with foreign governmental authorities and of analyzing the legal 
climate of a foreign country; (c) problems of qualification and organization, 
the legal status of American business enterprise in civil law systems, the 
status of treaties and executive agreements in foreign internal law, United 
States Government protection of persons and property abroad, effective 
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ness of choice-of-law provisions, United States and European antitrust 
laws, and monetary, import, tax, and labor controls; (d) bases of jurisdic- 
tion of civil law courts over aliens and non-residents, execution of foreign 
judgments, arbitration, and freedom of the parties to choose a forum; (e) 
codification in civil law systems, the relation of commercial law to civil 
law, contracts in civil law systems; (f) economic integration and unifica- 
tion of law in civil law countries, the impact of the Coal and Steel Com- 
munity and of the Common Market upon American business enterprise, the 
development of the Common Market in Central and South America. 

The faculty in 1959 consisted of six persons. The leading réle was 
played by Professor Henry P. de Vries, who is a professor of law at the 
Columbia Law School and also a foreign law consultant. He was assisted 
by Professor Georges van Hecke of the Louvain University Law School of 
Belgium; by James N. Hyde, Esq., formerly Legal Adviser to the United 
States Delegation to the United Nations; by Victor C. Folsom, Esq., 
formerly foreign law counsel of Sterling Drug Ine. and presently gen- 
eral counsel of the United Fruit Company; by Edgar E. Barton, Esq., 
a partner in the New York City law firm of White & Case; and by Dr. Saba 
Habachy, a specialist on Middle Eastern problems and legal adviser to 
American interests in that area. It is anticipated that most of these per- 
sons will again be on the faculty in 1960. 

Further information about the program can be obtained from the Di- 
rector of the Parker School of Foreign and Comparative Law, 421 West 
117th Street, New York 27, New York. 

Wituis L. M. REESE 
Director, Parker School of Foreign and Comparative Law 


INDEX TO FOREIGN LEGAL PERIODICALS 


Since 1926 the American Association of Law Libraries has published the 
Index to Legal Periodicals, which is limited to Anglo-American law. A 
vast amount of legal writing and thinking contained in foreign periodical 
literature was lost to law schools and members of the Bench and Bar be- 
cause of the lack of an adequate index of such literature. A Ford Founda- 
tion grant to the American Association of Law Libraries has made it pos- 
sible, for the first time, to publish an Index to Foreign Legal Periodicals. 

This new venture of the Association is designed to bring to light the 
legal writing of scholars, lawyers and jurists throughout the world. The 
Index to Foreign Legal Periodicals will cover the latest legal developments 
appearing in some 250 foreign legal publications in the field of public and 
private international law, foreign, comparative and municipal law. Dur- 
ing the past few years legal research at the international level has been 
‘xpanding. Dean E. Blythe Stason of the University of Michigan Law 
School, who recently was appointed administrator of the American Bar 
Foundation, the research arm of the American Bar Association, has pro- 
posed the creation of an international clearing house to promote greater 
uniformity in world law. The American Bar Association has already 
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created a special Committee on World Peace Through World Law to 
explore what can be done to advance the rule of law among nations. 
International bar associations are also helping to mobilize the Bench and 
Bar of all the countries of the world in the common cause of world 
peace through world law. The law library profession is also aiding the 
growing movement for international co-operation. Last June, in New 
York City, an International Association of Law Libraries was formed. The 
new Association will have as its objective the promotion of the work of 
individuals, libraries and other institutions concerned with the acquisition 
and bibliographic processing of legal materials collected on a multi-na- 
tional basis and will strive to facilitate the research and other uses of such 
material on a worldwide basis. 

All these international projects highlight the value of one authoritative 
index to the sources of the legal writing and thinking of lawyers, jurists 
and scholars throughout the world. To bring foreign legal thinking and 
literature into the stream of American legal research, the American As- 
sociation of Law Libraries is making another signal contribution to the 
legal profession. The Index to Foreign Legal Periodicals is an important 
link in helping to forge the chain of world peace through world law. 

The project is headed by Dr. William B. Stern, Foreign Law Librarian 
of the Los Angeles County Law Library, Chairman of the American As- 
sociation of Law Libraries’ Committee on Foreign Law Indexing, and a 
well-known writer and lecturer on foreign and comparative law and pro- 
cedure. 

The Index to Foreign Legal Periodicals will be compiled and publisiied 
at the Institute of Advanced Legal Studies at the University of London 
with Mr. K. Howard Drake, Librarian of the Institute, as General Editor. 
The primary language of the Index will be English. Scholars throughout 
the world will assist in providing three alphabets for the /ndex—Western, 
Eastern and Oriental. Ultimately an internationally acceptable legal 
language will be developed. The Jndez will be published in three quarterly 
issues. At the end of each of the first four years, an annual volume 
eumulating the contents of the three quarterly issues plus new matter for 
the last quarter will be issued. Later a five-year cumulation will replace 
all the earlier volumes. 

The subscription rate is $25 per year. Subscriptions for the year 1960 
and subsequent years may be placed with the Treasurer of the American 
Association of Law Libraries, William D. Murphy, 2900 Prudential Plaza. 
Chicago 1, Illinois. 

Ernest HENRY BREUER 
New York State Law Librarian 
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JUDICIAL DECISIONS 


By Brunson MAcCHESNEY 


Of the Board of Editors 


Immunity denied to premises not in diplomatic use since 1945—exrtent 
of contractual waiver of immunity 


TiETZ v. BULGARIA.* 
Supreme Restitution Court for Berlin, July 10, 1959 (ORG/A/1266). 


Claimants-respondents, heirs of a person who was Jewish within the 
meaning of the ‘‘Nuremberg Laws,’’ sought restitution of real property, 
located in West Berlin, which was purchased in 1935 by the Kingdom of 
Bulgaria from such person. Section 8 of the sale contract stipulated that 
the Kingdom of Bulgaria waives: 

. all rights of extraterritoriality in respect of all claims arising out 


of this contract and its performance, and submits itself to the German 
courts and to execution within Germany with regard to these claims. 


Bulgaria occupied the buildings on the property as a Legation until 1945, 
when war damage made the buildings uninhabitable. The court judicially 
noticed the change of government in Bulgaria, and that the present govern- 
ment does not maintain diplomatic relations with the Federal Republic of 
Germany at Bonn, but maintains a ‘‘diplomatic mission’’ in East Berlin. 
The Landgericht denied restitution. The Kammergericht reversed the 
decision. On appeal to the Supreme Restitution Court, the petition for 
review was dismissed without costs. The opinion! in part stated: 


III. THe Decision oF THE LANDGERICHT. 


It held, first of all, that the effectuation of restitution proceedings was in- 
admissible against the People’s Republic of Bulgaria because of the prin- 
tiple of the extraterritoriality of the heads and members of foreign dip- 
lomatie agencies in Germany, as set forth in Article 18 of the German 
Judicature Act (GVG). This immunity, however, the Landgericht ac- 
knowledged, is withdrawn by Article 20 of the same Act from those cases 
where there is exclusive venue of real property under Article 24 of the 
Code of Civil Procedure (ZPO). The Landgericht overcame this obstacle 
by expressing the view that restitution jurisdiction existed only under 
Articles 53 and 57, REAO, but not under Article 24, ZPO, so that neither 
Article 24, ZPO, nor Article 20, GVG, were to be deemed to be applicable. 


*This opinion and those in the companion cases were furnished through the courtesy 
of the Honorable Frederic R. Sanborn, United States Justice of the Court. The English 
version is the official text in all four cases. 

‘Some footnotes omitted. Those retained have their original number. 
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But even if one were to admit that restitution proceedings could be 
initiated against Bulgaria they could not be effectuated because of the 
immunity of a foreign State, under the principles of International Law, 
from litigation which involves a legation building which houses the diplo- 
matie agents of a foreign State. It was not to be assumed that when they 
enacted the Restitution Law the Occupation Powers intended to violate 
the generally accepted principles of International Law concerning the 
extraterritoriality of legation buildings. 

It was irrelevant that no diplomatic relations were maintained between 
the Federal Republic of Germany and the People’s Republic of Bulgaria, 
because the latter was a sovereign State to which the rules of International 
Law were applicable. 

The result was not affected by the fact that the property had ceased to 
be used for diplomatic purposes. It might be reconstructed, and the 
restitution authorities were not entitled to interfere with the decision of a 
foreign State concerning the future use of its property. 

The waiver of extraterritorial rights which is contained in Section 8 of 
the contract of sale was perhaps binding only on the Kingdom of Bulgaria 
and not on the People’s Republic. In any event it applied only to the 
contract itself and to its performance, but not to restitution proceedings 
commenced fifteen years later. The Landgericht had afforded the People’s 
Republic an opportunity to waive its immunity, but Bulgaria had not 
voluntarily submitted to German jurisdiction. 

Consequently the Landgericht was not entitled to exercise jurisdiction, 
and a continuation of the restitution proceedings was inadmissible. 


IV. THe DEcISsSION OF THE KAMMERGERICHT. 


After making the usual recitals the Kammergericht commenced its own 
opinion by stating that there were two theories as to sovereign immunity. 
The older theory resulted in absolute immunity under all circumstances, 
and to this theory the German courts had adhered in years gone by. 
Under a more modern theory, however, acts of pure sovereignty (tus 
imperii) were to be differentiated from quite other acts involving private 
civil transactions (ius gestionis), and there was no immunity under Inter- 
national Law for the second category. The Kammergericht did not com- 
mit itself to an espousal of either of these theories because (it observed) 
even under the older and stricter theory of absolute immunity it was 
acknowledged that, in general, sovereign immunity did not exist in those 
eases where litigation involved real property situated within the State 
before whose courts the litigation was pending. In such eases the sovereign 
power of the local State to exercise its own sovereign authority over its own 
land and territory rose superior to any claim by a foreign sovereign State 
to be immune from the exercise of any authority thereover by the local 


sovereign. 
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To this rule there was, however, an exception in the case of those parcels 
of real property on which embassy or legation buildings were situated. In 
earlier days the concept of literal extraterritoriality had prevailed, and it 
constituted the reason which justified this exemption, but in more modern 
times that concept had been abandoned, and it was seen and generally 
acknowledged that the true reason underlying the exemption of such 
buildings was the purpose of precluding any interference with the activities 
of an ambassador—even the possibility of any execution against the 
embassy or legation buildings in consequence of civil litigation would 
create the danger of such an interference. Accordingly, the Kammer- 
gericht opined, this right exists only insofar as the eztraterritoriality ts 
derived from the person of the ambassador.’ Consequently, the mere 
purchase of real property for ambassadorial purposes does not give birth 
to any right of extraterritoriality, which status is not created until the 
premises are in fact * used for the intended diplomatic purposes. 

Because the status of extraterritoriality is derived from the person of 
the ambassador it follows by clear implication that when the ambassador 
ceases to use real property its special extraterritorial status also ceases, 
and the property becomes subject to German jurisdiction. The buildings 
on the real property which is involved in the present restitution proceed- 
ings were used as the Bulgarian legation until 1945, but this use then 
ceased and, the buildings being uninhabitable, has never been resumed. 
The immunity of real property is predicated upon its actual use, that is, 
upon the diplomatic activities which the ambassador actually exercises on 
that particular property. Accordingly, the sole question of importance is 
whether the property is in fact used for diplomatic purposes, and, in 
fact, it has not been used for such purposes since 1945. 

The Kammergericht then raised the technical question of the legal status 
of West Berlin, because Article 25 of the Basic Law (GG) of the German 
Federal Republic expressly adopts the rules of International Law: Did 
this provision apply in West Berlin? This thorny nettle, however, the 
Kammergericht left untouched, because it concluded that the German 
courts had already accepted the rules of extraterritoriality prior to the 
adoption of the Weimar Constitution. There was no reason, said the Kam- 
mergericht, why these rules of International Law should not be applied in 
restitution proceedings. They are rules which exclude—or admit of—any 
kind of jurisdiction ; in particular, also, the jurisdiction exercised by special 
courts. 

Restitution proceedings involve claims in rem, and consequently the 
restitution courts have jurisdiction over such a res as real property, even 
if it is said to belong to a foreign State. It should be noted, however, that 
the legal situation in restitution proceedings is like the situation in 
ordinary civil cases where a contract of sale of real property, and perhaps 
the conveyance incidental thereto, is void or voidable for any reason. Such 
an action can be brought, pursuant to Article 20 of the German Judicature 


1The emphasis appears in the Kammergericht’s opinion. 
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Act (GVG) and Article 24 of the Code of Civil Procedure (ZPQ), in spite 
of any elaim of extraterritorial rights. In all such cases the entry on 
the Land Title Register is incorrect, and the vendor seeks from the court 
a determination that the Land Title Register’s entry should be corrected. 
By virtue of an established legal fiction the effect of such a court order is 
the same as if the defendant himself had in fact given his voluntary consent 
thereto, so that there are no special execution proceedings directly in- 
volved in connection with the order of the court to correct the Land 
Title Register. Therefore, and because such an order could be made in 
ordinary civil proceedings, there is no reason why such an order should 
not be made in restitution proceedings. Moreover, it is the prevailing 
view in International Law today that where one State is subject to the 
jurisdiction of another State, and particularly so in cases involving real 
property, the execution of a court’s order is permissible. 

The Kammergericht therefore concluded that the German restitution 
courts had jurisdiction of this case, and, as has been stated above, it re- 
versed the decision of the Landgericht and remanded the case to the lower 
court for a new hearing and for a decision of the case upon its intrinsic 


merits. 


VII. Tae DEcIsSION OF THE SUPREME COURT. 


Our decision of this appeal could, perhaps, rest very soundly upon the 
ground that in Section 8 of the contract of sale the State of Bulgaria waived 
‘* ALL rights of extraterritoriality in respect of ALL claims arising out of 
this contract and submits itself to the German courts and to execution 
within Germany with regard to these claims.’’ (Emphasis supplied.) 

This phraseology is so sweeping and so unrestricted that it would seem 
to leave but little legitimate seope for any attempt to diminish it or to 
explain it away. So far as the restitution courts are concerned with any 
‘*elaims arising out of this contract’’ it could, perhaps, be held that in the 
light of the broad terms of this express waiver they are as free to embark, 
in the present case, upon the consideration of questions involving claims 
arising out of this contract of sale as they would be in any other case 
wherein a private person and not a sovereign State was the party defendant 

But the State of Bulgaria asserts that when it agreed to this phraseology 
it intended to waive its privilege of extraterritoriality only in respect of 
those claims which could be predicated upon the validity, and thus upon 
the acknowledged existence, of the contract of sale; and that it did not 
intend to waive its extraterritorial rights in respect of any claims which 
were predicated upon the invalidity, and thus upon the alleged non 
existence, of the contract of sale. 

We shall not decide whether the Bulgarian State’s interpretation of this 
clause is or is not correct. If we were to hold that it is not a correct in- 
terpretation of the contract (and, we repeat, we abstain from making any 
determination at all as to what the correct interpretation is) we should 
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then have to rest our decision of this appeal primarily upon the very 
narrow ground of a textual construction. However, while we do not 
necessarily shrink from resting this or any of our decisions upon a textual 
construction, where appropriate, it would seem to be preferable, upon an 
appeal which involves the interests and the asserted immunities of a 
sovereign State, for us to adopt an equally permissible but less technical 
ratio decidendt. 
We turn, therefore, to a consideration of the Bulgarian State’s appeal. 


However, the defendant State argued below, and in its briefs continues 
to argue before the Supreme Court, that there is a rule of International 
Law, the rule of extraterritoriality of real property when it is owned by, or 
at least when it is used or intended to be used as the embassy of, a foreign 
State, which inhibits the restitution courts not only from making any 
judicial determination as to whether the original sale of the real property 
to the foreign State was valid or void, but which also prevents the restitu- 
tion courts from entering into any other judicial consideration of the 
claimant’s alleged case. 

For the benefit of the ensuing discussion we shall assume (although we 
must not be understood as deciding this matter in any way) that the 
defendant State may invoke the rules of International Law as a defense. 
This assumption clears the way for our entry into a discussion of the sup- 
posed conflict between the rules of International Law and the provisions of 
the Restitution Law in connection with their application to the specific 
facts and the particular circumstances which are involved upon the present 
appeal. 

First of all we shall not embark upon any discussion whatever of the 
rules of International Law which are applicable te personal property 
when it is owned by a sovereign or by his representatives. There are 
several good reasons for this abstention, but for the purposes of the present 
opinion we think it is sufficient to refer to the master consideration, and 
the master consideration is that the present case is concerned only with 
real property. 

What, in the present connection, are the rules of International Law as to 
real property when owned by a foreign (or sending) sovereign? 

The local (or receiving) sovereign in principle has, and necessarily must 
have, sovereignty over all of the land which lies within his frontiers. This 
sovereignty is sometimes referred to, for the sake of convenience, as 
imperium, and we shall adopt this usage. This imperium, which in prin- 
ciple the local sovereign possesses over every square inch of his own ter- 
ritory, cannot be abridged—or destroyed—without his express and formal 
consent (unless by total conquest in war). 

When a foreign (or sending) sovereign purchases real property situated 
within the frontiers of the local (or receiving) sovereign the foreign 
sovereign unquestionably acquires the ownership—the dominium—of that 
property (assuming that the laws of the local sovereign allow of such 
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purchase) in exactly the same way, and to exactly as great an extent, as 
any ordinary private person would acquire its dominium. However, and 
just as a private person does not acquire any imperium over the land 
merely by purchasing the dominium, so similarly a foreign sovereign does 


not acquire any imperium over the land merely by making such a pur- 
chase of the dominium. 

It will not avail to argue, as it were, de minimis, that the foreign sover- 
eign can at least acquire the local imperium when he purchases only so 
much of the local land as is requisite for his own general publie purposes. 
The notion as to what constitutes a public purpose varies from nation to 
nation, and merely by making a purchase of local land, the foreign sover- 
eign cannot withdraw the determination of that highly disputable question 
as to what constitutes a public purpose from, and by, the local sovereign, 
acting in his own absolute and unfettered discretion. 

Last of all, but most decisively of importance upon the present appeal, 
we must not overlook the consideration that in Germany there is an 
established rule that the domestic courts should have a full and entire 
jurisdiction over all claims which, among others, affect the title to, or 
possession of, real property, even when owned by a foreign sovereign. 

We first refer to Article 20 of the German Judicature Act (GVG), when 
read in connection with Article 24, Paragraph I, of the German Code of 
Civil Procedure (ZPO). Both of these articles were in force at, and long 
before, the material time of the purchase of the real property which is 
inv ‘lved in the present litigation. 

Article 24, Paragraph I, of the German Code of Civil Procedure reads 


as follows: 


I. For actions in which the ownership of property, a right in rem or 
the non-existence of such, is asserted, and for actions relating to 
boundary disputes, partitions and possession concerning immovable 
property, the court in whose district the property is situated has 
exclusive jurisdiction. 


Article 20 of the German Judicature Act reads as follows: 


The provisions concerning the exclusive venue in respect of real prop- 
erty in civil cases shall not be affected by the provisions of Articles 1 
and 19. 


Articles 18 and 19 of the German Judicature Act provide that German 
jurisdiction shall not extend to the persons who are the heads and members 
of any diplomatic mission accredited to the German Federal Republic nor 
to those other persons, such as the dependents and the servants of dip- 
lomats, who are exempt either under generally recognized rules of Inter- 
national Law or under some treaty. These statutory provisions may be said 
to have embodied the general rules of International Law concerning the 
immunity of certain persons from German jurisdiction. 

However, it clearly appears from Articles 20 (GVG) and 24 (ZPO) that 
this personal immunity from German jurisdiction is excluded when the 
elaim affects the title to, or the possession of, real property. 
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It was also for these reasons that many years ago a former High German 
Court, the Reichsgericht, said plainly that a foreign State can be sued before 
the German local courts when the claim affects a right in rem concerning 
real estate situated in Germany, because the soil, as an inseparable part 
of the territory of the State, can only be subject to the sovereignty—and 
thus to the jurisdiction—of the State to which the land belongs. 
(Entscheidungen des Reichsgerichts in Zivilsachen; Vol. 62, page 165; 
Vol. 103, page 274.) 

We are speaking, at the moment, of jurisdictional power in general. 
The problem as to the special immunity of embassy and legation buildings 
because of the rule of comity will be dealt with below in the course of the 
further development of this opinion. 

Upon the question of jurisdictional power only it is, therefore. well 
settled, for the reasons which have been stated above, that in fact there 
is not in existence (and certainly not in Germany) any generally accepted 
rule of International Law which prevents a court, sitting in a particular 
country, either from hearing or from passing upon the merits of a claim 
which, if sustained, may adversely affect the legal ownership of and title 
to real property located within the same country, even when a foreign 
sovereign is, or allegedly is, the adverse owner of the real property, and 
even when the foreign sovereign asserts that the real property in his posses- 
sion is immune either from any such inquiry or from the consequences of an 
adverse Judgment. 

Thus the first assertion made by the defendant State—of immunity from 
all judicial inquiry—is unsound. 

To the extent to which this argument denies the propriety of making a 
decision on the merits when the affected real property serves purely 
‘“‘private’’ purposes, or ‘‘public’’ purposes in general, it must be rejected 
in accordance with the existing rules of law. 

A special question arises, however, when it is the fact that the affected 
real property serves a ‘‘public’’ purpose in the form of an embassy or 
legation building. 

The sweepingly broad argument of the defendant must, therefore, retreat 
step by step until it stands at bay on the very narrow minimum position 
where it is contended that a foreign sovereign must at least be permitted 
to acquire by purchase, and in the ‘ 
is explicitly here contended by Bulgaria), all, or a substantial but un- 
defined * portion of, the local imperium over so much of the quantity of 
land located at or near the capital of the local sovereign as it is reasonably 


‘exercise of [his] sovereign rights’’ (as 


necessary for him to use for the purposes of operating an embassy or a 
legation together with its staff. 


The difficulty of supporting even this limited ultimate contention inheres 
primarily in its conflict with the basic rule that the local sovereign possesses 
*In its brief Bulgaria acknowledges that there must be an undefined limitation of its 


contentions, ‘‘ because a true exercise, in another State, of the sovereign rights of a 
foreign State is impossible.’’ 
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an undiminished imperium over each and every portion of his territory, no 
matter how small and how trifling the area of the parcel under considera- 
tion may be alleged to be. Likewise this contention finds itself in inelucta- 
ble difficulties not only under the subsidiary consideration that the seller 
of the parcel of land to the foreign sovereign did not possess any imperium 
whatever, so that the purchaser could not acquire from the seller what he 
never possessed (and consequently could not sell or convey), but also 
under the primary consideration which we have elaborated above, namely, 
that the foreign sovereign cannot diminish the sovereignty of the local 
sovereign in any way or to any extent, however slight, without obtaining 
the express consent of the local sovereign thereto. 

The courts and the learned writers which have discussed this question 
from time to time in the course of the years have done so from various 
points of view. 

Sometimes it has been asserted that when a foreign sovereign purchases a 
parcel of local land and begins to use it as an embassy or legation the 
premises become extraterritorial—that is, they become an extraterritorial 
extension of the territory of the foreign state. Those who have con- 
tended for the existence of the doctrine of extraterritoriality have never set 
forth a rationale to support or to explain in any way how this legal 
parthenogenesis can occur, so that apparently it must be accepted and 
believed as a pure act of faith. In fact it is an older doctrine of Interna- 
tional Law which has not found any modern day legal acceptance, and, in 
further fact, all of the writers upon International Law during the last 
several decades have been at some pains not only to deny the existence of 
the supposed doctrine of extraterritoriality but also to expound the reasons 
why such a doctrine does not and cannot exist. Under such circumstances 
it would seem to be an act of supererogation for this Court to repeat their 
critical reasoning in denying the existence of the supposed rule of extra- 
territoriality. We think it sufficient to say that at its best the supposed 
rule was an artificial legal fiction which does not appear to be accepted 
as sound law anywhere in the world today. Consequently it cannot be 
said to be good law, and, therefore, we cannot apply it to the present case. 

On the other hand it is our considered opinion that no rule or practical 
usage of International Law is better settled than the rule—at least, of 
convenience and, sometimes, of law—or usage which is expressed concisely 


in the maxim ne impediatur legatio. 

It is universally acknowledged that not only an ambassador or a minister 
but also the members of a legation or embassy possess a special and extra- 
ordinary public character which makes it more than convenient—indeed, 
it is indispensable—that, in order to transact the business and the great 
affairs of the sending and receiving States, they shall enjoy a very exten- 
sive personal immunity from the local jurisdiction of the country to 
which they are accredited, so as not to be impeded in the performance of 
their important diplomatic functions and duties. 

It is only because of these important public (yet personal) human 
necessities which affect the conduct of diplomacy and of international rela- 
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tions that the buildings and the precincts of an embassy enjoy their tradi- 
tional nexus of special privileges and immunities. These privileges and 
immunities of the buildings and the real property on which the buildings 
stand are in reality no more than an inanimate reflection of the necessary 
publie privileges and immunities of the persons who embody the mission, 
and who constitute the embassy staff, and these privileges and immunities 
were created and exist and are designed to be applicable in order to ensure 
to the mission the peace of mind and the tranquillity, together with the 
sense of security and confidence, which are so indispensable in permitting 
the persons who are members of an embassy or legation staff to perform 
their great public duties to the best of their personal capacities, without 
being interfered with or impeded in any way whatever, no matter how 
slight, by local disturbances or difficulties or by the possibility of the 
existence of local disturbances or difficulties. 

It is indisputably a rule of law in all civilized countries that the indi- 
vidual persons who are called diplomats must necessarily enjoy many 
special privileges and extensive immunities, and that they are entitled to 
receive from the local sovereign a very high degree of personal protection 
of their peace. When, however, these privileges and immunities and this 
special protection of their peace were further extended by a general 


civilized usage so as to embrace the embassy buildings and the embassy 
precincts within this protected sphere of peace it seems to be generally 
agreed that this further extension originally arose, not because of any 
newly created rule of law, whether domestic or international, but upon 


the basis of a long standing and customary reciprocal sense of courtesy or 
general convenience, which is often referred to for short as comity, and 
which domestic administrative persons, the officials of the domestic Foreign 
Office or Department of State, in accordance with the reciprocal extension 
of such courtesies to their own diplomatic premises by the governments of 
other States, granted to the embassy buildings used by foreign States to 
house their diplomatic representatives. 

Although it began in the sphere of reciprocal courtesy the custom or 
usage of comity has existed for so long that today it may be deemed to have 
attained to the status of a rule of International Law. It was so treated 
by the Research in International Law of Harvard Law School, which was 
published in 1932. The Harvard Research was frequently referred to 
during the subsequent work of the International Law Commission of the 
United Nations, which in 1957 submitted its own draft articles on diplo- 
matic intercourse and immunities to those nations, and which in 1958 re- 
vised its 1957 draft after receiving and considering the views of the 
twenty-one nations which thought it useful or necessary to reply. 

The International Law Commission likewise deemed that the matter of 
diplomatic privileges and immunities had risen to the level of a rule of 
International Law. It rejected the older theory of extraterritoriality, and 
adopted the theory of ‘‘functional necessity’’—while also bearing in mind 
the representative character of the head of the mission and of the mission 
itself. 


t 

r 
il 
if 
i- 
1, 
at 
l- 
in 
a- 


174 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


The modern theory of functional necessity as expounded by the Com- 
mission is in accordance with what this Court has stated above. As ap- 
plied to the circumstances of the present case the Commission said in its 


Commentary: 


(4) The inviolability of the mission premises is not the consequence of 
the inviolability of the head of the mission, but is an attribute of the 
sending state by reason of the fact that the premises are used as the 
headquarters of the mission. 


In other words, the fact of use as mission premises is the basis of the 
immunity of real property, because, as the Commission took pains to ob- 
serve at the same point:® 


it should on the other hand be remembered that real property is su 
ject to the laws of the country in which it is situated. 


It is more than implicit in what has been said above, and it is in fact 
true, that a foreign ambassador or minister and his staff also possess the 
representative capacity: that is, they represent the foreign sovereign in 
all of the business and affairs which he transacts with the local sovereign. 
Save in exceptional instances these affairs must necessarily and normally 
be transacted at the place where the local sovereign has his capital, and it 
is there at that place ® that a foreign sovereign must necessarily and nor- 
mally locate his embassy or legation buildings in order to facilitate the 
conduct of affairs. Indeed the local sovereign would be well warranted in 
objecting to the action of a foreign sovereign if the latter were to locate 
his embassy at some place so remotely and unreasonably distant from the 
local capital as to delay seriously the necessary conduct of foreign affairs 
from day to day and, at occasional times, from hour to hour. 

It follows from this requirement not only that the embassy buildings of 
a foreign sovereign must normally be located at, or very close to, the opera- 
tive capital of the local sovereign, but it also follows therefrom that the 
usage of comity, which affords a measure of immunity to the em! 
buildings used by a foreign sovereign, is reasonably—and functionally—in- 
tended—having regard to the facilitation of the conduct of international 
affairs—to extend only to those foreign embassy buildings which are 
located at or close to the local capital, and whence each foreign sovereign 
conducts his affairs with the local sovereign by means of his own embassy 
staff. Bearing in mind the rationale for the usage of comity, this func- 
tional usage need not extend to, and in fact under normal circumstances it 


does not extend to, other buildings owned or occupied by a foreign sovereign 


when those other buildings are not used for the function of transacting 


diplomatic business with the local sovereign, and cannot so be u 


5’ American Journal of International Law, January, 1959; Volume 
The emphasis is our own. 

6 This use of the singular form of the word is not intended 

ere it is the fact that a sovereign State has more than one operative 
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because they are substantially and unreasonably remote from the local 
capital, or for any other reason.® 

In the present case the affected property is located in West Berlin, where 
no diplomatic activities take place in the sense of relations between sending 
and receiving States through diplomatic envoys. Consequently nothing 
done at West Berlin could or would affect or disturb the tranquillity of 
the function—the work—to be performed by the Bulgarian diplomats. In 
other words, it is impossible to disturb the tranquillity of a nonexistent 
function—the function of diplomatic relationship. 

Furthermore, it should be noted that the affected property at West 
Berlin is now vacant land, the buildings on it having been totally destroyed 
in the course of the last war, so that the former embassy premises are now 
and for a long time in the past have been quite incapable of human habita- 
tion. Consequently the question cannot arise and does not arise of any 
interference with, or disturbance of, any use made of the premises by 
Bulgaria for any function or for any purposes whatever, whether ‘‘ public’’ 
or otherwise. 

Therefore the protection of the rule of comity is not at all applicable to 
the devastated premises at Berlin. Even if we were to assume that the 
protection of this rule extended to uninhabitable and long abandoned 
ruins, which it does not, the rationale which underlies the rule would 
prevent its application to the Berlin property, which for fourteen years 
has not been used, and which at the present time cannot reasonably be 
used as an embassy or legation. Cessante ratione legis cessat et ipsa lez. 

With reference to the time of the inception of the protection of this rule 
of immunity the Bulgarian brief acknowledges candidly that the Kammer- 
gericht was right when it held ‘‘that the mere purchase of real property 
for ambassadorial purposes did not suffice to found its extraterritoriality, 
but that [it] was founded only when the property was in fact used for 
diplomatie purposes.”’ 

When referring to the time of the termination of the protection of this 
rule of immunity the Bulgarian State’s brief is less precise. It acknowl- 
edges that there can be a termination of this protection by the substitution 
of other premises: ° for the rest, it states that ‘‘the use of real property as 
embassy premises [must be] intentionally terminated.’’ (Emphasis sup- 
plied. ) 

There are circumstances under which the claim of intention as stated so 
broadly and so vaguely in the Bulgarian brief might well be significant, 
but there are also other cireumstances—and we think that the present case 
embodies them—wherein the claim of intention would either not be legally 


®We do not intend to exclude the special case, which likewise is not before us, of a 
building or buildings used by the ambassador or by his staff for recuperative or recrea 
tional or similar purposes. The conservation of the health of the ambassador and of 
his staff is legitimately to be fostered because it facilitates the transaction of diplomatic 
business. 

*Bulgaria’s brief states explicitly that embassy buildings would lose their ‘‘extra 
‘erritorial status if, at a later date, another real property takes the place of the original 
tesidence of the ambassador.’’ 
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decisive at all, or else would require a great deal of qualification and of 
limitation. Here, as at other places in this opinion, it is not necessary to 
consider the many ramifications of fact—or of intention—which might be 
possible, but which are not actually present in the case now before us. We 
shall confine ourselves to the facts and the circumstances of the present 
appeal. 

When the Bulgarian brief asserts that the Bulgarian State did not in- 
tend to give up the use of the old embassy premises in West Berlin it may 
be that we should infer (by an expansion of this assertion) that Bulgaria 
wishes to argue that the existence of the immunity of the affected premises 
was not terminated by their destruction and disuse for fourteen years, but 
that, instead, the immunity of these premises has only been suspended— 
because of the legal force and effect of the alleged Bulgarian intention— 
until the time shall come when, in some future year, West Berlin again 
becomes an operative capital, and when, in consequence thereof, the 
Bulgarian State rebuilds the destroyed embassy buildings upon the af- 
feeted premises, transacts diplomatic affairs thereon and therefrom, and 
by this future functional use thus revives the long-suspended diplomatic 
immunity of the premises. 

In the opinion of the Supreme Court the foregoing arguments are not 
sufficient to justify our agreement with the contention that the immunity 
of the affected premises, although ‘‘suspended’’ because of their long 
disuse, nevertheless still exists. 

The special cases in which the doctrine of the suspension of the use of 
diplomatie premises is invoked, and their immunity is sustained, invol\ 
two sets of circumstances. 

The first special case is where there is war between the sending and the 
receiving sovereigns, and where it is clear that both sovereigns intend 
(albeit, perhaps, tacitly) to resume their temporarily interrupted diplo- 
matie relationships upon the termination of the war. 

The second special case is where, because of some dispute which is not of 
sufficient importance to be a casus belli, diplomatic relations between the 
sending and the receiving sovereigns are suspended. Here likewise it is 
clear that both sovereigns intend (again, perhaps, tacitly) to resume their 
temporarily interrupted diplomatic relationships upon the settlement of 
the dispute. 

But in the case now before us there is not present either of these two 
special sets of circumstances in which, the cessation of the use of the 
premises for diplomatic purposes being known to be temporary, their 
immunity is, if ever ‘‘suspended’’ at all, soon fully revived because of the 
existing intention to resume their use for diplomatic purposes during 4 
relatively near future. 

As has been pointed out above, the rule of ne impediatur legatio, which 
is the foundation for the immunity of diplomatic premises, exists in order 
to facilitate the continuous conduct of established and existing diplomati¢ 
relationships between sovereigns. Consequently the extension of the pro- 
tection of the ensuing immunity to any particular premises essentially in- 
volves questions of fact. 
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If this Court were to take into consideration such intentions as have 
been urged upon us, we should be faced with the problem of taking into our 
consideration what is really the alleged existence of some future fact 
situated within the sphere of high politics. This Court cannot speculate 
upon the time when the possible outcome of future political events may 
take place. We must decide this appeal—not in the anticipation of 
speculative future facts—but in accordance with the facts which are in 
existence and are before us now. 

In a ease of the type which is now before us the decisive questions of 
fact involve the use of the buildings on the premises for the conduct of 
diplomatic affairs between sovereigns. It is the fact here that the build- 
ings, although they were used many years ago for diplomatic purposes 
under quite different circumstances, have been destroyed, and that all use 
of them has ceased. It is likewise clear, under the circumstances of the 
present case, that no diplomatic activity whatever, in the sense of the con- 
duct of diplomatic relations between a sending sovereign and a receiving 
sovereign, exists in West Berlin. 

When, therefore, the use and the function of the premises has ceased— 
and ceased for a reason not truly and merely temporary—then their im- 
munity must be considered as likewise having come to an end. 

It results from the totality of the preceding discussion that the some- 
what generalized arguments which have been presented to us in the brief 
on behalf of the defendant State in the course of the present appeal have 
failed to overcome the even stronger effect of the facts and the circumstances 
and the considerations which inhere in this particular case. It is not 
necessary for this Court to express its views concerning the basic problems 
of the relationships between Restitution Law and International Law more 
broadly than the facts and the circumstances of the particular appeal 
require. We think that it is sufficient for us to say that, while we perceive 
no conflict in those relationships, insofar as they affect the disposition of 
the appeal now awaiting its determination before us, yet when the rules of 
International Law are applied to the disposition of this appeal the same 
result is reached as would be reached under the application of the Restitu- 
tion Law alone. Each road leads on to the same destination. 

One subsidiary matter remains to be clarified. It is said in substance 
in the brief on behalf of Bulgaria that a judgment for restitution ‘‘implies 
the charge’’ of improper behavior and of acts contra bonos mores on the 
part of any defendant. Because of the supposed existence of such an 
alleged universal, and offensive, implication it is urged upon us that we 
must not give such consequential offense to the Bulgarian State by the in- 
sulting implication which it is said would ensue from a decision that 
Bulgaria is liable to make restitution. 

Such a sweeping assertion is quite mistaken. It is very erroneous to 
assert that every judgment for restitution also, and necessarily, implies 
that a moral stigma is thereby automatically cast upon every defendant. 
Good faith or bad faith is a question of fact as well as of law, and it de- 
bends upon the circumstance of the particular case. There has been a 
‘ubstantial number of restitution cases where purchasers of property from 
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persecutees did not in fact act in bad faith, but where, notwithstanding the 
absence of bad faith, there was nevertheless a judgment against the de- 
fendant for restitution. 

What we have said, prior to the discussion of this subsidiary matter, has 
decided the fate of this appeal. Consequently we shall dismiss the de- 
fendant’s petition for review upon the merits, but without imposing any 
costs upon it. 

The result which the Kammergericht reached was right and must be 
affirmed, together with its remand of the case to the Landgericht for the 
appropriate further proceedings. 

Berlin, the 10th day of July, 1959 
In the presence of: 
s/ Salen, Thierig, Henry, Sanborn, Himmel, Schmidt-Rost, Bronner. 


Note: In Weinmann v. Latvia (Supreme Restitution Court for Berlin, 
July 10, 1959 (ORG/A/1333)), the same conclusion was reached on the 
main question. The continued existence of Latvia as a state was held to 
be a political question on which the Court should follow the unanimous 
views of the governments which had created it. See earlier notes, 51 
A.J.1.L. 127 (1957) and 50 A.J.1.L. 441 (1956). A minor holding was 
that sovereign immunity could apply to more than one building used in 
the same city for diplomatic purposes. Bennett v. Hungary (Supreme 
Restitution Court for Berlin, July 10, 1959 (ORG/A/1625) ) was a decision 
similar to that in the Bulgarian case, except that there was no special 
contract clause. 


Immunity denied to premises not in diplomatic use since 1945—in- 
tent to use as consulate and in future as embassy—diplomatic func- 
tion at place other than capital 


CASSIRER JAPAN. 
Supreme Restitution Court for Berlin, July 10, 1959 (ORG/A/1896). 


Claimants sought restitution of West Berlin real property, which had 
been purchased from claimants’ father in 1938 by the Marine Ministry of 
the Empire of Japan and was used as the office of the Japanese Naval 
Attaché, part of the Japanese Embassy, until 1945. Since 1950 the Allied 
Trustee has controlled the property, which has been rented to private 
tenants. In April, 1952, Japan established diplomatic relations with 
Germany at Bonn, where there is a Japanese Embassy and Ambassador. 
In 1955, the Commandants of the Western Sectors of Berlin recognized a 
Japanese Consul General for West Berlin, for which the Japanese Govern- 
ment had provided by law in 1955. Parts of the opinion? follow: 


Il. THe Facts. 


By a Note Verbale, dated at Bonn 10 March 1958,° and addressed to 
the German Foreign Office, the Japanese Embassy stated, among others, 
that 


1 Some footnotes omitted. Those retained have their original number. 
3 Because of the date of this Note it was, of course, not submitted to the courts below. 
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1. ‘‘At present only the Japanese Consulate-General has its seat in 
Berlin’”’; 
2. It wished to use the real property in dispute ‘‘not only for consular 
but also for diplomatic functions’’ ; 
3. It wished ‘‘to transfer a part of its embassy to Berlin, even before the 
date when Berlin again becomes the capital of Germany.’’ 
5 . 


The claim for restitution of the affected real property was duly filed on 
20 July 1949, but it was not brought to the attention of the Japanese Gov- 
ernment until 14 August 1952. 

The defendant State thereafter appeared specially by counsel in order 
to contest the jurisdiction of the German courts... . 


[V. THe PROCEEDINGS BEFORE THE KAMMERGERICHT. 


The claimants opposed the defendant State’s appeal. They argued, 
amongst others, that (1) there was no continuity between the former em- 
bassy and the projected consulate-general, and (2) the privilege of im- 
munity did not extend to a consulate-general. 

Upon the instruction of the Kammergericht there was spread upon the 
record the documents exchanged in 1955 concerning the recognition of 
the Japanese Consul General in West Berlin. 

That court also obtained an opinion from the Chief of the Protocol and 
Foreign Affairs Section of the Berlin Senate, dated 28 April 1956 (Record, 
pages 213-214 verso), from which it appeared that in his opinion (1) the 
Japanese Consul General was entitled to enjoy a ‘‘personal’’ immunity 
upon a most-favored-nation basis because of certain provisions to be found 
in old German treaties made with Spain in 1870 and in 1872; and (2) 
“‘the representatives of foreign States carrying out their functions in 
Berlin cannot have the customary diplomatic status of the persons referred 
to in Article 18, first sentence,® of the Judicature Act’’ (GVG). 

In the course of making the customary recitals the Fifteenth Civil Di- 
vision of the Kammergericht noted in its opinion, which is dated 1 March 
1957, that the defendant State does not oppose the restitution of the real 
property if the German courts have jurisdiction. Counsel for the de- 
fendant State reserved the right, however, in that event to go into the 
details of the ancillary adjustments. 


The building involved on the present appeal (said the Kammergericht) 
unquestionably enjoyed immunity until 1945, because it was used for 
diplomatic purposes up to that time. However, the situation changed in 
1945 because the building then ceased to be used for diplomatic purposes, 
and ever since then—for many years—it has been occupied only by private 
tenants. Consequently the decision of the appeal turns on the answers 
to be given to one or both of these questions: 


*This sentence reads: ‘‘German jurisdiction does not extend to the Chief and mem- 
bers of the diplomatic missions accredited to the German Federal Republic.’’ 
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Did the immunity of this property expire at the end of the war, when 
the building actually ceased to be used for diplomatic purposes ? 


Or (as the defendant State contends), 
Does the immunity of this property continue to exist until the defendant 


State abandons its intention to use it for diplomatic purposes? 
That is, is use, or intention, the determinative factor? 


In order to find the answer (the Kammergericht opined) one must at- 
tempt to ascertain the basis of the extraterritorial status; that is, of 
sovereign immunity. The Kammergericht found this basis in the principle 
of the immunity of a diplomatic representative from the authority of the 
State to which he is accredited. The principle is expressed in the maxim 
ne impediatur legatio, and the principle exists in order to permit a diplo- 
mat to perform his duties freely and without disturbance. 

In order to effectuate this purpose various things which are owned by, 
or in the possession of, a diplomat are afforded a special treatment because 
of their special relation to the duties of a diplomat. In the first of these 
eategories of things is an embassy or legation building. 

Thus the immunity which such a building possesses is derived from the 
immunity which is possessed by the ambassador in his own person. It 
follows from this line of reasoning that the building—the thing—enjoys 
diplomatic immunity only so long as it is actually used by the ambassador 
and his staff, although, of course, a mere temporary interruption of such 
use would not be deemed to terminate the immunity. It similarly follows 
that when a building is purchased with the intention of using it for em- 
bassy purposes it will not acquire the privilege of immunity until the 
time comes when it is actually used as an embassy. And, finally, it fol- 
lows similarly that the building’s immunity will terminate whenever the 
building ceases to serve diplomatic purposes. 

The mere purpose or intention of diplomatic use is not sufficient unless 
and until there is also an adequate temporal relationship of use which is 
coupled with the intended purpose. If a mere purpose or intention of 
diplomatic use were to be deemed to be sufficient to confer immunity upon 
buildings, such a rule would constitute an excessive and unfair restriction 
of the sovereignty of the State wherein the property is located, because 
it would be inconsistent with the acknowledged and general rule of law 
that in principle all real property is subject to the sovereign power of the 
local State. 

The principle of ne impediatur legatio is intended to serve the public 
interest by avoiding all disturbance of the functions which diplomats 
perform. But in this sense there cannot be any public interest in a build- 
ing in which there are not any diplomatic occupants, and consequently in 
which no diplomatic functions are performed. 

Therefore the test question is to be answered by determining whether 
or not a building is actually used for diplomatic purposes. 

In the present case the Kammergericht concluded from the facts before 
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it that diplomatic use of the premises had ceased. What is a ‘‘temporary’’ 
disuse is a question of fact. 


Upon the resumption of diplomatic relations with Germany the Japanese 
Embassy was established at Bonn. There is no connection between that 
Embassy at Bonn and the affected premises in Berlin, nor would the resti- 
tution of these premises in Berlin interfere with or disturb the diplomatic 
activities which the Japanese Embassy conducts with the German Govern- 
ment at Bonn. 

The argument that Japan intends to install its Consulate-General in the 
building in Berlin, or even that Japan intends to perform there certain 
diplomatic tasks, is in no way equivalent to the re-establishment of an 
embassy. In actual fact the Japanese Embassy has been re-established— 
and when it was re-established it was located at Bonn. But quite apart 
from this fact the decisive consideration is the fact that the use of the 
building in Berlin for diplomatic purposes ceased many years ago, and 
the mere intention to use the building in Berlin again for diplomatic 
purposes is insufficient to renew or to revive the immunity which lapsed 
because of that disuse. 

The decisive consideration (said the Kammergericht) which has just been 
mentioned above also serves to dispose of two of the defendant State’s 
subsidiary arguments. The first of these arguments is that the German 
people regard Berlin as their capital, and that when Berlin does become 
the capital city of Germany Japan could use these premises for diplomatic 
purposes at that unpredictable future time. The second of these argu- 
ments which is likewise disposed of is that Japan is not answerable for the 
compulsory disuse of these premises since 1945, that is, by clear implica- 
tion, that Japan did not voluntarily intend to terminate the diplomatic 
use of the property. 

For the reason that the Kammergericht felt that use, and not intention, 
was decisive, it left undecided the claimant’s counter-argument that Japan’s 
apparent lack of interest in the property from 1945 until 1952 led to the 
inference that Japan had actually given up any intention to use the prop- 
erty again for diplomatic purposes. 

Consequently the Landgericht was right (said the Kammergericht) when 
it held that the real property was no longer entitled to immunity, and 
that it was subject to the jurisdiction of the German courts. 


VII. THe DEcIsION OF THE SUPREME CouRT. 


We may, however, note in this connection that it is a general rule of 
law, as the International Law Commission has likewise correctly stated, 
that the local sovereign has jurisdiction over all of the land within his 
frontiers. This is not only the established rule of law in Germany, but also 


in Japan. . 
Instead of relying upon the fact of mere ownership the learned counsel 
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for the defendant State has chosen to rest this aspect of his appeal upon 
the doctrines concerning the use by a foreign sovereign State of, or the 
intention to use, premises for diplomatic purposes. Before we enter into a 
discussion of that topic reference should be made to several preliminary 


matters. 


First, counsel urges the facts that the affected premises were purchased 
by the Ministry of the Marine of the Empire of Japan, and that thereafter 
they were occupied by the office of the Japanese Naval Attaché. We think 
that it is not open to doubt that the then German and Japanese Govern- 
ments had agreed to a diplomatic exchange of such attachés. Under such 
circumstances the naval attachés and their accredited subordinates formed 
a part of the general diplomatic entourage of their respective missions, and 
therefore they were entitled to claim the diplomatic status and character 
in all respects. Their diplomatic immunity extended to the premises 
which they used, and upon which their offices were located, as fully as it 
would extend to the offices of the Ambassador himself. We shall make 
no distinction between the one and the other in this respect, because we are 
of the opinion that no such distinction can be soundly made. For similar 
reasons we shall make no point of the legally immaterial contention by the 
claimants that at that time Japan used more than one building at Berlin 
in order to house its diplomatic mission. We have held at more length 
upon the Latvian Embassy appeal, to which we refer in order to avoid 
needless repetition, that this point, as so defined and limited, is of no legal 
significance. 

Second, for the purposes of deciding the present appeal we shall not 
require proof of the following declarations as to its intentions and pur- 
poses made by or on behalf of Japan in connection with the present appeal. 
The substance of those statements is as follows: 


A. When Japan was compelled by the Occupying Powers to leave all of 
its Berlin premises in 1945 it did not intend to terminate Japan’s 
diplomatic relations either with Germany, or at Berlin. 

B. Japan did not at that time remove any of the contents of the buildings 
except, perhaps, the most important documents. 

C. Japan did not agree to the subsequent leasing of the premises to 
tenants by the Allied Trustee, and, on the contrary, made remon- 
strances against this leasing. 

D. Japan now intends to use part of the building for consular purposes. 

E. Japan would like to move part of its Embassy from Bonn into the 
other part of this building, and to do so even before Berlin has again 
become the capital of Germany, and even if reunification cannot be 
accomplished within the near future. 


Consequently the road now stands open and clear to discuss and to de- 
termine these basic questions of use and of intention upon broad principles, 
and general grounds. 
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Next, it seems convenient to deal with the contention raised by Japan in 
the Supreme Court, that the immunity of the building as the seat of a 
Japanese Embassy should follow from certain articles in the Treaty of 
Peace between Japan and the Allied Powers. 

For this purpose Japan relies upon certain provisions which are to be 
found in Articles 14 and 16 of the Treaty of Peace, dated 8 September 
1951, between the Allied Powers and Japan. Among others the two articles 
mentioned provide, in substance, that Japan shall pay reparations to the 
Allied Powers (Article 14), and shall indemnify certain members of the 
armed forces of the Allied Powers (Article 16). 

Under Article 14 the Allied Powers are given the right to seize various 
defined property belonging to Japan: under Article 16 Japan is obligated 
to transfer various assets to the International Committee of the Red Cross. 
However, both articles expressly except from such seizure or from such 
transfer 

all real property, furniture and fixtures owned by the Government of 
Japan and used for diplomatic or consular purposes. (Emphasis our 
own. ) 

Japan then concludes from this express exception, and from the further 
fact that the affected property in West Berlin was neither seized by the 
Allied Powers nor transferred to the Red Cross, that the property in 
question was ‘‘extraterritorial’’ and that it ‘‘must be considered immune 
according to the principles of International Law,’’ because, if it were not 
immune ‘‘it should have been transferred to the Red Cross long ago, to- 
gether with all of the other ordinary assets of Japan in Germany, so that 
it would never have become the subject of the present restitution pro- 
ceedings. ’’ 

The Supreme Court is not persuaded by this argument, which seems to 
it to be only a petitio principit. 

The treaty obligations of Japan arose and were effective at the earliest 
possible date, on 8 September 1951. The exceptional provision of the 
Treaty, on which Japan relies, applies to property which Japan ‘‘owned.’’ 

However, and at a time which was several years prior to 8 September 
1951, the present restitution claim had been filed. Under Article 13 of the 
Restitution Law it is the essence of a restitution claim, if it is successful, 


that the title of the claimant to any property the subject of an unjust 
deprivation shall be deemed not to have been divested. 


In other words, prior to 8 September 1951 the claimants alleged that they, 
and not Japan, ‘‘owned’’ this property, so that on and after 8 September 
1951 it had theretofore become a matter earnestly disputed and already 
sub judice whether in fact Japan had any ownership at all in respect of 
this property. It is obvious that the Allied Powers could not seize, nor was 
Japan bound to transfer, any property which Japan did not own. 
Neither would it have been useful to attempt to seize or worth while to at- 
tempt to transfer property which, it might eventuate, Japan had never 
“owned”? as a matter of law. 


184 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Consequently the foregoing Japanese argument upon this aspect of 
this appeal is simply a begging of the principal question, which is—does 
Japan own the property here in dispute? 

It will be noted that in the passage from the Treaty which was quoted 
above we not only emphasized the matter of ownership, but also the matter 
of the use of the property for diplomatic or consular purposes. It is now 
convenient to consider another aspect of the legal problems presented in the 
course of the present appeal—the question of such use and the legal impli- 
cations and ramifications thereof. 

Due to the nature of the undisputed facts in the present case the em- 
phasis of the points presently relied upon on this appeal by counsel for 
the defendant State is now not centered upon any use presently made of 
the affected premises in Berlin, but, rather, upon the defendant State’s 
intention—in times past, and in the future—to make use of the affected 
premises in Berlin. 

With reference to the assertion of the defendant State that it did not 
intend permanently to terminate its diplomatic relations, either with Ger- 
many, or at Berlin, the State of Japan has acknowledged in a document 
which is before us (‘‘Legal Explanations concerning the Contents of the 
Verbal Note addressed by the Japanese Embassy to the Foreign Office of 
the Federal Republic of Germany—JB 639/58—of 10 March 1958’’) that 
it is the fact that 


10. Diplomatic relations between Japan and the neutral countries 
likewise ceased to exist when the whole of Japan was occupied by the 
Allied Powers and when the State of Japan was deprived of its diplo- 
matic rights. The Japanese diplomats in these countries were brought 
back to Japan upon the order of the Allied Powers, and it was im- 
possible to use the diplomatic property any longer. (Emphasis sup- 


plied. ) 


Elsewhere in the same document it is also acknowledged to be the fact 
that the Japanese Government ‘‘recalled its diplomatic representation 
{from Berlin in 1945] when a responsible German Government had ceased 
to exist.’’ 

In other words, at the end of the Second World War, and in connection 
with the surrender of Japan on 2 September 1945, Japan was obligated 
to terminate, and in fact did terminate, all of its diplomatic relationships 
with other sovereign States, and that termination continued to exist for at 
least six years until the signature of the Treaty of Peace with Japan on 
8 September 1951. 

It is legally fallacious and irrelevant for counsel to assert that during 
this period of approximately six years Japan nursed some intention or 
purpose which was different from the obligation which Japan had im- 
plemented—the obligation to cease all diplomatic relations with other 
States. 

As a matter of law, then, we must hold that in 1945 the legally sig- 
nificant intention of Japan was the intention not only to terminate all of 
its diplomatic relations with the Third Reich but also to cease thence- 
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forth to use its premises at Berlin for any diplomatic purposes whatever, 
and that these definite intentions as to the entire cessation of such use 
eontinued to exist without any change until at least 8 September 1951, if 
not. later. 

We now turn from our consideration of the Japanese intention to cease to 
use these premises in and after 1945, to a consideration of the legal conse- 
quenees of the intentional cessation of such use by Japan, in connection 
with the contention that the immunity of these premises continued to 
exist thereafter. 

The topic of diplomatic privileges and immunities has a venerable his- 
tory, for some of the earliest known precedents involving this subject are 
now about four hundred years old, while the English statute, 7 Anne, e. 
12,4 which was said by Lord Campbell’ to be only declaratory of the 
then existing rules of International Law, is today more than two hundred 
and fifty years old. In more modern times research in International Law 
at Harvard Law School bore fruit, among others, in 1932 in a draft of a 
convention which was intended to be a résumé of the existing law of Diplo- 
matic Privileges and Immunities and which was published in that year as 
a special supplement to the American Journal of International Law 
(A.J.1.L.). The Harvard draft as thus published was frequently referred 
to during the later work of the International Law Commission of the 
United Nations, which prepared its own provisional draft of a codification 
of this topic in 1957, and which amended this draft in 1958 after receiving 
and considering the views of twenty-one nations—including Japan,’*® which 
also had been represented by a commissioner in 1957 during the diseus- 
sion and preparation of the provisional draft. 

Section II thereof—‘‘ Diplomatic Privileges and Immunities’’—was pre- 
ceded in its last 1957 form by certain ‘‘General Comments’’ which remain 
unaltered in the 1958 version. These General Comments refer to and sum- 
marize the three principal theories propounded as constituting the rationale 
of this topic—extraterritoriality ; representative character; and functional 
necessity—and then say, in conclusion: ** 


(3) The Commission was guided by this third theory [‘‘functional 
neeessity’’] in solving the problems on which practice gave no clear 
pointers, while also bearing in mind the representative character of 
the head of the mission itself. 


The discussions held by the Commission when debating this and other 
portions of the draft illustrate the meaning and amplify the interpretation 
which the commissioners intended should be attributed to their final and 
generalized statement of what they understood to be the law. in these 


14The dispository portions of this statute were subsequently enacted in America, 
and are still in force there today. 

15 When Chief Justice; in Magdalena Steam Navigation Co. v. Martin, 2 Ellis & 
Ellis, 94, 115. 

16 Also the United Kingdom and the United States: 53 A.J.IL., at page 253. 

1853 A.J.LL., at page 266. 
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Consequently the foregoing Japanese argument upon this aspect of 
this appeal is simply a begging of the principal question, which is—does 
Japan own the property here in dispute? 

It will be noted that in the passage from the Treaty which was quoted 
above we not only emphasized the matter of ownership, but also the matter 
of the use of the property for diplomatic or consular purposes. It is now 
convenient to consider another aspect of the legal problems presented in the 
course of the present appeal—the question of such use and the legal impli- 
cations and ramifications thereof. 

Due to the nature of the undisputed facts in the present case the em- 
phasis of the points presently relied upon on this appeal by counsel for 
the defendant State is now not centered upon any use presently made of 
the affected premises in Berlin, but, rather, upon the defendant State’s 
intention—in times past, and in the future—to make use of the affected 
premises in Berlin. 

With reference to the assertion of the defendant State that it did not 
intend permanently to terminate its diplomatic relations, either with Ger- 
many, or at Berlin, the State of Japan has acknowledged in a document 
which is before us (‘‘Legal Explanations concerning the Contents of the 
Verbal Note addressed by the Japanese Embassy to the Foreign Office of 
the Federal Republic of Germany—JB 639/58—of 10 March 1958’’) that 
it is the fact that 


10. Diplomatic relations between Japan and the neutral countries 
likewise ceased to exist when the whole of Japan was occupied by the 
Allied Powers and when the State of Japan was deprived of its diplo- 
matic rights. The Japanese diplomats in these countries were brought 
back to Japan upon the order of the Allied Powers, and it was im- 
possible to use the diplomatic property any longer. (Emphasis sup- 
plied. ) 


Elsewhere in the same document it is also acknowledged to be the fact 
that the Japanese Government ‘‘recalled its diplomatic representation 
|from Berlin in 1945] when a responsible German Government had ceased 
to exist.’’ 

In other words, at the end of the Second World War, and in connection 
with the surrender of Japan on 2 September 1945, Japan was obligated 
to terminate, and in fact did terminate, all of its diplomatic relationships 
with other sovereign States, and that termination continued to exist for at 
least six years until the signature of the Treaty of Peace with Japan on 
8 September 1951. 

It is legally fallacious and irrelevant for counsel to assert that during 
this period of approximately six years Japan nursed some intention or 
purpose which was different from the obligation which Japan had im- 
plemented—the obligation to cease all diplomatic relations with other 
States. 

As a matter of law, then, we must hold that in 1945 the legally sig- 
nificant intention of Japan was the intention not only to terminate all of 
its diplomatic relations with the Third Reich but also to cease thence- 
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forth to use its premises at Berlin for any diplomatic purposes whatever, 
and that these definite intentions as to the entire cessation of such use 
continued to exist without any change until at least 8 September 1951, if 
not later. 

We now turn from our consideration of the Japanese intention to cease to 
use these premises in and after 1945, to a consideration of the legal conse- 
quences of the intentional cessation of such use by Japan, in connection 
with the contention that the immunity of these premises continued to 
exist thereafter. 

The topic of diplomatic privileges and immunities has a venerable his- 
tory, for some of the earliest known precedents involving this subject are 
now about four hundred years old, while the English statute, 7 Anne, e. 
12,** which was said by Lord Campbell * to be only declaratory of the 
then existing rules of International Law, is today more than two hundred 
and fifty years old. In more modern times research in International Law 
at Harvard Law School bore fruit, among others, in 1932 in a draft of a 
convention which was intended to be a résumé of the existing law of Diplo- 
matic Privileges and Immunities and which was published in that year as 
a special supplement to the American Journal of International Law 
(A.J.I.L.). The Harvard draft as thus published was frequently referred 
to during the later work of the International Law Commission of the 
United Nations, which prepared its own provisional draft of a codification 
of this topic in 1957, and which amended this draft in 1958 after receiving 
and considering the views of twenty-one nations—including Japan,?® which 
also had been represented by a commissioner in 1957 during the diseus- 
sion and preparation of the provisional draft. 

Section II thereof—‘‘ Diplomatic Privileges and Immunities’’—was pre- 
ceded in its last 1957 form by certain ‘‘General Comments’’ which remain 
unaltered in the 1958 version. These General Comments refer to and sum- 
marize the three principal theories propounded as constituting the rationale 
of this topic—extraterritoriality ; representative character; and functional 
necessity—and then say, in conclusion: ** 


(3) The Commission was guided by this third theory [‘‘functional 
necessity’’] in solving the problems on which practice gave no clear 
pointers, while also bearing in mind the representative character of 
the head of the mission itself. 


The discussions held by the Commission when debating this and other 
portions of the draft illustrate the meaning and amplify the interpretation 
which the commissioners intended should be attributed to their final and 
generalized statement of what they understood to be the law. In these 


14The dispository portions of this statute were subsequently enacted in America, 
and are still in force there today. 

15 When Chief Justice; in Magdalena Steam Navigation Co. vy. Martin, 2 Ellis & 
Ellis, 94, 115. 

16 Also the United Kingdom and the United States: 53 A.J.IL., at page 253. 

1853 A.J.LL., at page 266. 
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discussions the words ‘‘use’’ or ‘‘used’’ (the emphasis is our own) were 
employed with great frequency by almost all of the commissioners. 


When the Commission was considering the final form of its 1957 draft 
it returned to a further discussion of the ‘‘General Comments’’ concerning 
‘*Seetion I1—Diplomatie Privileges and Immunities,’’ to which reference 
has just been made above. One of the commissioners suggested the omission 
of the first three commentary paragraphs, in which the Commission not 
only described the three theories of immunity, but also in commentary 
paragraph (3) advocated guidance by the third theory (‘‘functional neces- 
sity’’) ‘‘in solving problems on which practice gave no clear pointers.’’ 
The suggestion of omission found no support. The Japanese Commis- 
sioner was among those who were in favor of retaining the entire text of 
the commentary, and said, in advocating this result: ™ 

Paragraph 3 was clearly necessary, since it appeared to be the Com- 
mission’s view that, when disputes regarding privileges and immunities 
arose, they should be settled in the light of the needs of the functions.* 
However, paragraph 3 would not be clear by itself. 
Thereafter the Commission voted to retain the three commentary para- 
graphs.** On this final action there was no negative vote cast against the 
theory of functional necessity. 

The theory of functional necessity appears to be very nearly, or perhaps 
exactly, equipollent to a long established rule or usage which is expressed 
concisely in the maxim ne impediatur legatio. 


In the present case the affected property is located in West Berlin, 
where no diplomatic activities take place in the sense of relations between 
sending and receiving States through diplomatic envoys. 

In the consideration of this further aspect of this appeal it must also 
be emphasized that the Japanese State does not occupy the affected 
premises, and that in fact it does not have any actual possession of them. 
In 1945 the Japanese officials intentionally ceased not only to use these 
premises for diplomatic purposes but also to oceupy them, so that all 
actual use and possession by Japan (leaving to one side, for the moment, 
the question of the legal right to possession) then came to an end. 

This being so, thereafter and pursuant to the provisions of BK/0(49) 
254, the Japanese property was ‘‘automatically taken into control by the 
Military Government in whose Sector the property is situated.’’ Subse- 
quently the property was administered by the Allied Trustee, who rented 
it to various tenants. It is so occupied today by the tenants of the Allied 
Trustee. We think that these actions were proper and lawful because 
Japan had intentionally ceased to use these premises for diplomatic pur- 
poses, and therefore their immunity had ‘‘become extinct,’’ as the Kam- 
mergericht put it. 

81 Y.I.L.C., Volume I, page 205, paragraph 31. 

82 That is, in accordance with the theory of functional necessity. 

83 Y.I.L.C., Volume I, page 206, paragraph 36. 
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The only remaining obstacle, if such it be, to affirmative judicial action 
inheres in the declared intention of Japan to use the affected premises for 
diplomatic ** purposes even before Berlin has again become the capital of 
Germany, and even if the reunification of Germany cannot be accomplished 
within the near future. 

The rationale of functional necessity makes it clear that the immunity 
of diplomatic premises exists because of their possession, coupled with 
their actual use, for diplomatic purposes. Absent the elements of posses- 
sion and of actual use, a mere intention to use such premises for diplo- 
matic purposes in the future, prior to their actual use, is of no legal 
significance ** upon the question of resurrection of the privilege of im- 
munity. Moreover, the attempt by counsel for Japan to employ this 
argument of intention to use, in order to remedy the deficiency of Japan’s 
lack of possession of the intentionally disused premises, mistakes the real 
purpose which underlies and which justifies the existence of the rule of 
diplomatic immunity. Immunity is a shield, not a sword. 

It should, indeed, be pointed out here parenthetically that the realities 
of this case are such that in practical effect what Japan is seeking to 
achieve upon the present appeal is the legal restoration to it of an actual 
possession and use which has not existed during many of the fourteen years 
last past. 

We think that it would be more accurate to say that the old use was 
terminated by Japan long ago. What Japan is now thinking about, when 
she asserts her intention to resume the use of the premises for diplomatic 
and consular purposes, is really a new use. Thus the new intention now 
asserted by the State of Japan is either the same as, or closely analogous 
to, the quite normal cases where a sending State purchases real property 
located in the receiving State in order to establish an embassy there. And 
in these latter cases no rule of law is better settled than the rule that it is 
not the prior or the existing or the new intention which matters, but, in- 
stead, that it is the actual and subsequent use of the property for diplo- 
matic purposes which creates and which justifies the creation of its diplo- 
matic immunity. 

We must, then, hold that, while we do not dispute the truth of the 
Japanese declarations concerning that State’s intentions to use the affected 
premises in the future, they are legally irrelevant to support the conten- 
tion that an extinguished immunity has been revived, and that this revived 
immunity now inhibits all judicial inquiry into the lawful title to the 
affected premises. Under the facts and circumstances of this particular 


87 We have not overlooked the stated Japanese intention to use these premises for 
consular purposes also. However, such use, while entitled to a high degree of protection 
and of respect, is not the legal equivalent of use for diplomatic purposes, and con- 
sequently consular use would not create privileges as extensive as those which would 
ensue from diplomatic use. We may, therefore, neglect the lesser, and consider only 
the greater privilege. 

88 Even where there is present possession, intention to use is of no legal significance 
unless it is immediately prior to actual use, and during the preparatory period when 
such premises are being furnished and equipped for actual use in the very near future. 
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ease immunity at any of the material times could not be predicated upon 
a mere intention to use the property in the future, but only upon an actual 
and present use of the premises by Japan for diplomatic purposes during 
those particular times, and there was not and is not any such use. Conse- 
quently the affected premises have not been protected by any such im- 
munity since 1945 and thus the supposed impediment to the validity of 
the judgments below does not exist. 


It follows that the result which was reached by both of the courts below 
was right, and therefore we must affirm it. 


Berlin, the 10th day of July, 1959 
In the presence of: 


s/ Salen, at the same time for and with the authority of Justice Himmel, 
Thierig; Henry; Sanborn; Schmidt-Rost; Bronner 


NoTes 
Jurisdiction—court-martial in Austria prior to State Treaty 


In Bennett v. Davis, 267 F. 2d 15 (U.S. Ct. A., 10th Cireuit, May 12, 
1959, Murrah, Ct. J.) exercise of court-martial jurisdiction in Austria prior 
to the State Treaty was upheld as against the contention that Austria, as a 
sovereign nation, had exclusive jurisdiction. 

Norte: Certiorari has been granted in a group of eases which have in- 
terpreted the scope of the decision in Reid v. Covert, 354 U.S. 1 (1957), 
digested in 51 A.J.I.L. 783 (1957). See McElroy v. Guagliardo, ease be- 
low noted in 53 A.J.I.L. 445 (1959); Grisham v. Hagan, case below, as 
Grisham v. Taylor, noted in 53 A.J.1.L. 695 (1959) ; Kinsella v. Singleton 
(U.S. Dist. Ct., S.D., W. Va., Oct. 6, 1958, Ben Moore, C. J.), holding that 
a serviceman’s wife cannot be court-martialed in peacetime for a non-capital 
crime committed abroad while accompanying husband ; Wilson v. Bohlander 
(U.S. Dist. Ct., D. Colorado, Nov. 10, 1958, Arraj, D. J.), holding that a 
U.S. civilian employee accompanying armed forces can be tried by court- 
martial abroad in peacetime for non-capital offenses. 


Trading with the Enemy Act—inconsistency with alleged principle of 
international law and prior treaty with Germany—1952 Bonn Con- 
vention 


Plaintiff, a German national, attacked the validity of vesting orders 
under the Trading with Enemy Act? as applied to vesting of property 
acquired before the war, on the ground that the Act, as so construed, 
violated an alleged controlling principle of international law against ¢on- 
fiseation of enemy assets and Article IV of the 1923 Treaty with Germany. 
The court held that no principle of international law could prevail over the 


150 U.S.C. App. § 1 et seq. 244 Stat. 2132 at 2135-2136. 
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Constitution, a treaty, or statute. Moreover, Article IV, assumed by the 
defendant officials to be effective in time of war, was prior in time to the 
controlling amendments to the Act, and the latter in time prevails. This 
holding is confirmed by the arrangements in the 1952 Bonn Convention ° 
and subsequent agreements between Germany and the United States. 
Tag v. Rogers, 267 F. 2d 664 (U.S. Ct. A., Dist. of Col., May 21, 1959, 
Mr. Justice Burton, Retired, sitting by designation ; petition for rehearing 
en Bane denied, June 12, 1959). 


Aliens—Formosa held not ‘‘country’’ within deportation statute 


In Cheng Fu Sheng v. Rogers, 177 F. Supp. 281 (U.S. Dist. Ct., D.C., 
Oct. 6, 1959, Holtzoff, D.J.), plaintiffs, who were natives and citizens of 
‘“China,’’ entered the U.S. for military training. For failing to depart 
after completion of studies they were ordered deported. In an action for 
a declaratory judgment, the court held that, although plaintiffs were de- 
portable to ‘‘China,’’ they could not be sent to Formosa, as it was held not 
to be a ‘‘country’’ under the statute, on the ground that Formosa had 
never been determined to be officially part of ‘‘China’’ by the Executive 
Branch, whose findings must be followed by the courts. The court ac- 
knowledged that Formosa was a territory under the administration of the 
Nationalist Government, the only Government of ‘‘China’’ which the United 
States recognizes. 

NoTE: See also, Sheng and Mei v. Barber, 269 F. 2d 497 (U.S. Ct. A., 
9th Cir., Aug. 10, 1959, Bazelon, Ct.J.), in which the same aliens were 
held to be within the terms of Section 6 of the Refugee Relief Act of 1953,° 
but the same question decided in the principal case was left undecided on 
the ground they reasonably ‘‘feared’’ political persecution on return to 
the mainland of China or Formosa. 


Passports—constitutionality of travel restrictions—statutory authority 


In two eases the validity of passports restricting the ‘‘right to travel’’ 
to Communist China has been upheld. Worthy v. Herter, 270 F. 2d 905 
(U.S. Ct. A., Dist. of Col., June 9, 1959, Prettyman, Ct. J.); Frank v. 
Herter, 269 IF’. 2d 245 (U.S. Ct. A., Dist. of Col., July 6, 1959, Per Curiam; 
Burger, Ct. J., coneurring). 


Constitutionality of expatriation of native-born citizen remaining 
abroad to escape wartime military service 


Section 401 (j) of the 1940 Nationality Act, as amended, providing for 
expatriation of native-born U.S. citizens who remain outside the United 
States for the purpose of evading wartime military service, was held un- 
constitutional. Mackey v. Martinez (U.S. Dist. Ct., S.D., Calif., Oct. 20, 
1958). 

83 T.LA.S. 3425; 49 A.J.LL. Supp. 69 (1955). 


#8 U.S.C. § 1253. 
567 Stat. 403 (1953), as amended, 50 U.S.C.A. Appendix, § 1971 d. 
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Norte: See opinion of Supreme Court upholding Section 401 (e) in Perez 
v. Brownell, 356 U.S. 44 (1958), reprinted in 52 A.J.1.L. 767 (1958), and 
opinion holding Section 401 (g) uneonstitutional in Trop v. Dulles, 356 
U.S. 86 (1958), reprinted in 52 A.J.I.L. 777 (1958). 


Interpretation—extraterritorial application—alien overseas—employ- 
ees of air carrier 


Air Carrier Amendment ® to the Railway Labor Act’ was held not ap- 
plicable to alien employees based abroad and employed exclusively on 
flights outside the United States and its possessions. Air Line Stewards, 
etc., Ass’n v. Trans World Airlines, 173 F. Supp. 369 (U.S. Dist. Ct., 
S.D.N.Y., Feb. 25, 1959, Herlands, D. J.). 


Diplomatic immunity—ejectment proceedings 


Entering judgment for landlord in a summary proceeding to eject from 
premises for non-payment of rent, before receiving proof bearing on de- 
fendant tenants’ claim of diplomatic immunity, was improper. De Miglio 
v. Paez, 189 N.Y.S. 2d 593 (Sup. Ct., App. Term, 2nd Dept., June 16, 
1959, Hart, J.). 


BRITISH AND COMMONWEALTH DECISIONS * 


Extraterritorial application of lax-—recognition of foreign bankruptcy 
—obtaining credit 


An undischarged bankrupt under English law obtained credit in Seot- 
land without disclosing his bankruptcy. It was held that the Bankruptcy 
(Seotland) Act, 1913, 3 & 4 Geo. 5 ¢.20, making it an offense for an un- 
discharged bankrupt to obtain credit in excess of £10, applies only to a 
person declared a bankrupt by a Scots court. Peter M’Kenzie Kay v. H.M. 
Advocate, [1957] J.C. 55 (Seotland) (High Court of Justiciary, Lords 
MacKintosh and Blades, and The Lord Justice-Clerk (Thomson), March 
12, 1957). 


Sale—export license not obtained—buyer repudiates before expiration 
of extended time—contract void 


In sale of groundnut oil from India c.i.f. Genoa, the parties knew that 
an export license from the Indian Government would be required. There 
was no clause to that effect, however, in the contract. The contract did 
contain a clause that in the event of delay caused by the government pro- 
hibiting the export of groundnut oil, the performance of the contract 
should be extended for a period of two months. Insisting that the obliga- 


645 U.S.C. $181. 745 U.S.C. $151 et seq. 

*The assistance of Egon Guttmann, LL.B., LL.M. (London), Teaching Associate, 
Rutgers University (Newark), with respect to Commonwealth and American nationality 
eases is gratefully acknowledged. 
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tion of the seller to ship the groundnut oil was absolute, the buyer repudi- 
ated before the expiration of the two months. It was held that, in the 
absence of any custom in the trade governing the absence of any reference 
to an ‘‘export license,’’ the words must be construed according to their 
plain and ordinary meaning. Thus the contract indicated that if an ex- 
port license were refused, the performance of the contract was extended 
for a period of two months. The seller was thus not at fault. Also, there 
was an implied term in the contract that performance must be lawful. 
An export license not being available, the performance would be illegal 
and the contract was frustrated. Walton (Grain & Shipping) Ltd. v. 
British Italian Trading Co. Ltd., {1959} 1 L1.L.L.R. 223 (Q.B.D. Com.Ct., 
Diplock, J., March 23, 1959). 


Cif. contract Mediterranean port—blockage of Suez Canal—frustra- 
tion 


It was argued that two contracts to ship groundnuts c.i.f. a Mediter- 
ranean port had become frustrated through the blockage of the Suez Canal. 
One of the contracts had been entered into after the Israeli forces had 
invaded Egypt. It was held that, in a contract c.if., the seller’s duty 
is to arrange shipment to the port of destination and the question of usual 
or customary route is for the benefit of the buyer. The seller in the ab- 
sence of any such provision ean choose any available route, so that the 
closure of the customary and usual route did not absolve him. The ques- 
tions to be considered are (a) differences in expense, distance, character 
of the voyage and (b) totally different contract of affreightment. The 
effect of shipping via the Cape of Good Hope would not have made a 
fundamental difference in the performance of the contract by the seller. 
The contracts were not frustrated by the blockage of the Canal. Albert 
D. Gaon & Co. v. Société Interprofessionelle des Oleagineux Fluides Ali- 
mentaries, [1959] 2 All E.R. 693 (Q.B.D. Com.Ct., Ashworth, J., June 5, 
1959). 


AMERICAN CASES ON ENEMY PROPERTY 


Enemy Property. Rogers v. Schilling, 268 F.2d 584 (D.C. Cir., May 


21, 1959), preliminary issue whether alien is a ‘‘persecuted enemy alien”’ 
so as to qualify for return of vested property is to be determined by the 
Attorney General and not the court; Tag v. Rogers, 267 F.2d 664 (D.C. 
Cir., June 12, 1959), digested above, p. 188; Schieb v. U.S., 173 F. Supp. 
611 (Ct. Cl., June 3, 1959), an interest in property which is more than 
amere expectancy, one which may be considered in bankruptcy proceedings, 
is subject to a vesting order; City Bank Farmers Trust Co. v. U.S., 174 F. 
Supp. 583 (S.D.N.Y., June 16, 1959), income which could not be remitted 
to France during the war, but as to which no vesting order had been made, 
is part of the beneficiary’s estate but not includable in her gross estate for 
the purposes of estate tax, for beneficiary never engaged in business in the 
US.; In the Matter of Trust Estate of Renjes Deceased, 42 Hawaii 151 
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(Sup. Ct. Hawaii, Oct. 23, 1957), the joint resolution of Congress termi- 
nating the war between the U.S. and Germany did not deprive the At- 
torney General of power to vest property belonging to Germans prior 
thereto; Re Solbrig’s Will, 96 N.W. 2d 97 (Sup. Ct. Wis., April 7, 1959), 
vesting order affecting all beneficial interests under a trust terminates thi 
trust; In re Brambeer’s Will, 187 N.Y.S. 2d 800 (Surrogate Ct., April 
10, 1959), though a vesting order had been made as to the interest of som 
of the remaindermen under a will governed by English law, these had a 
right to be heard. 
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BOOK REVIEWS AND NOTES 


Le Droit International Nouveau. By Alejandro Alvarez. Paris: Li- 
brairie A. Pedone, 1959. pp. 636. 


It would be difficult to express in adequate terms the debt that the 
American states owe to the distinguished scholar, diplomat and judge for 
the contributions he has made over some sixty years or more to the de- 
velopment of ‘‘ American international law,’’ as he himself first described 
it in a volume published in 1910. If his career might seem to have reached 
its climax when he was elected a judge of the International Court of Justice. 
the present volume shows us that he is still alert and in touch with the 
latest developments of the law, indeed, in a sense ahead of the law. 

‘‘The new international law’’ is the law that has resulted from the 
fundamental changes in the law brought about by the ‘‘social cataclysm’’ 
of 1939. The classic international law centered around Europe; the rest 
of the world was subordinated to the policies of the European Powers. 
Today Asia and Africa are claiming attention in their own right; former 
colonies and dependencies are demanding and obtaining self-determination ; 
the rights of the individual, fundamental human rights, are no longer 
subject to the arbitrary will of national governments; the welfare of the 
people of the several states is making its appeal to international co-opera- 
tion—all these new international situations have made the principles of 
the old law an inadequate solution for the problems now confronting the 
international community. New principles must be found to meet the new 
conditions; and the demand for them is all the more urgent by reason of 
modern scientific discoveries which have made it possible for certain 
ideologies to command attention which they would not otherwise have 
obtained from their intrinsic merit. 

Chapter after chapter the author develops his thesis, and so insistent is 
his argument that the student will readily pardon him the confusion of 
parts, sections and chapters in which the same fundamental idea recurs 
again and again. A great jurist is speaking to us, one whose contributions 
to the development of international law give him a high place in the ranks 
of statesmen. The range of his outlook is wide; he is concerned with 
peoples more than with states; he is seeking to make international law 
reflect the changes that have taken place in constitutional law in respect 
to fundamental human rights and economic and social welfare. Perhaps 
the most graphic illustration of the new international law might be the 
contrast between the sovereign state of 1914, resentful of any interference 
in its domestic affairs, and the community of nations of 1948 proclaiming 
the Universal Declaration of Human Rights. 

Our best thanks go to the author for his unfailing zeal in the cause of an 
international law adapted to the new needs of the international community 
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as it is now organized. If at times his description of the new law seems to 
anticipate the future and to present what may be then as if it were actually 
now, we can readily forgive him. He is not tilting at windmills; he is con- 
fronting problems which must sooner or later be solved, whether the solu- 


tion is or is not today within the rule of law. 
C. G. FENWICK 


Introduction to International Law. By Marek St. Korowicz. The Hague: 
Martinus Nijhoff, 1959. pp. ix, 424. Appendix. 


This substantial book, the latest from the pen of a prolifie writer on 
international law, will be greeted with interest and satisfaction, since it 
fills a genuine need. It offers a good introduction to the beginner, a pro- 
vocative re-analysis of some fundamental concepts for the author’s confréres 
and a useful book of reference for all. The specialist in international re- 
lations will equally profit from such discussions as those of geopolities and 
national socialist theories (p. 48), Marxist conceptions as developed in 
the Soviet Union (especially Chap. IV), balance of power (p. 245), and 
the minorities system (Chaps. VII and VIII). 

Professor Korowicz, now of the Fletcher School of Law and Diplomacy 
and formerly Professor of International Law at the University of Cracow, 
has not written a textbook on international law as United States readers 
would understand that term. Nor is it a treatise in the sense of a detailed 
treatment of all the topics in international law (like Hyde or Lauterpacht- 
Oppenheim). Five of the eight chapters deal specifically with sovereignty 
from its basic theory to its current application under Article 2 (7) of the 
Charter of the United Nations and within the new European Communities. 
Chapter VI deals largely with equality, and the last two chapters with 
subjects of international law. These basic topics are selected with a view 
to analyzing the very nature of international law and to testing prevailing 
definitions of international law. One should quote Professor Korowicz’ 
brief conclusion (p. 390) : 

The study of the present conceptions of international law as expressed 
in the writings of publicists, in governmental statements, and in inter- 
national treaties, declarations, awards and judgments, leads me to 
submit the following definition: 

International law is the body of legal rules which govern mutual 
relations of sovereign States, and also the situations of other legal 
persons and of individuals which are not subject to the internal law 
of any particular State 

The author has quoted and discussed the views of many writers who 
wrote in many languages, and in general divides them into chronological 
groups. He finds that the second World War and the subsequent develop- 
ment of nuclear weapons had such an impact on the outlook of many inter- 
national lawyers, particularly with respect to the relative claims of state 
sovereignty and the necessities of the international community, as to pro- 
vide an important dividing line. But Professor Korowicz has also had 
extensive practical experience in the inter-war period as Polish official 
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representative or expert at the League of Nations, before the Permanent 
Court of International Justice and with various international bodies con- 
cerned with the Upper Silesian and other Polish-German problems in the 
early 1930’s. Accordingly he does not ignore state practice and he offers 
his own theories and solutions with appropriate vigor. 

In the Introduction the author discusses the ‘‘ Legal Character of Inter- 
national Law’’ and makes short shrift of ‘‘obsolete’’ points of view like 
those of Austin. He also makes the sound point that 


if there were a central superior power over the States, the rules applied 
to them by that power would not be international law, but the internal 
law of a federation, in which there would be no room for international 
law. (p. 3.) 


He notes the wide scope and large content of international law today, and 
suggests that for one man to profess them all is equivalent to having one 
jurist present the whole system of municipal law—civil, criminal, com- 
mercial, constitutional, administrative, procedural and so on. In tracing 
theories of sovereignty in Chapters I-V, Professor Korowicz devotes one 
fuli chapter to Soviet conceptions, and has further questions on Soviet 
views, as in Chapter VII dealing with the subjects of international law. 
His treatment is thus somewhat more detailed than the useful analysis 
presented by Professor Perey Corbett in his Law and Diplomacy, which 
was published too late for Professor Korowicz to make use of it. The re- 
viewer did miss reference to Judge McNair’s comments on sovereignty 
in the Mandates as expressed in his separate opinion in the South West 
Africa advisory case and to the International Court’s view in France v. 
United States that Morocco retained its sovereignty even while a pro- 
tectorate. He might well have added also near page 184 more discussion 
of the Norwegian Loans and Interhandel cases with special reference to the 
views of Sir Hersch Lauterpacht. At page 245, the establishment of the 
European Court of Human Rights under the Rome Convention developed 
80 late that it receives only bare mention (p. 380). The discussion of the 
minority treaties after World War I, on the other hand, soundly reveals 
the defects of that altruistically but mistakenly inspired system (pp. 240, 
312 and 319 ff.). 

The discussion of subjects of international law in Chapters VII and 
VIII seems to this reviewer very satisfactory. Here one finds the status 
of international organizations and of the member states of the Soviet 
Union ; the distinction between ‘‘state’’ and ‘‘nation’’ with a useful clari- 
feation of currently confused terminology re ‘‘nation,’’ ‘‘nationality”’ 
and ‘‘nationalism.”’ 

The reviewer has had a special interest in the status of the individual 
and finds Professor Korowicz’ last chapter on this subject thorough and 
satisfying. His experience with the minorities treaties is here apparent, 
but the discussion is up to the minute. He concludes (at p. 385) : 


On the basis of the facts and reasons outlined above, one may assert 
that it is a well-established principle of international law that States 
may by common agreement create and recognize the international 
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personality of individuals, not only in their substantive rights, their 
duties and responsibilities under international law, but also in their 
capacity for international procedural action. The fact that the right 
of individuals to proceed before international bodies is very limited in 
the practice of international law today, does not exclude the creation 
or enlargement of this right at any moment by an agreement between 
States. 

The reviewer would like to mention the service rendered to international 
law by the publisher, Martinus Nijhoff, of The Hague. There are a few 
(but not many) items which bother the American reader, such as the 
citations of cases decided by United States courts and the style of spelling 
Russian names. There is no subject index but an index of names and a 
very detailed table of contents. In general it is an admirable volume. 


C. JEssup 


Le Probléme des Lacunes en Droit International. Contribution a l’Etude 
des Sources du Droit et de la Fonction Judiciaire. By Lucien Siorat. 
Paris: Librairie Générale de Droit et de Jurisprudence, R. Pichon & R. 
Durand-Auzias, 1959. pp. iv, 479. Indices. Fr. 4,670. 


Faced with a gap or other imperfection in international law, should the 
international judge pronounce a non liquet or is he competent to fill the 
gap? The institutional deficiencies of the international legal system make 
this more of a problem for the international judge than it is for the judge 
in a municipal law system whose competence to render a decision regarding 
any issue falling properly within his jurisdiction is presumed, and in some 
states expressly provided for in law, as in Article 4 of the French Civil 
Code or in Articie 1 of the Swiss Civil Code. The international judge 
must find his own solution and establish the bounds of his own competence 
in the matter. In this study M. Siorat, arguing against judicial non liquet, 
defines the scope of competence of the international judge to fill gaps and 
the methods used in so doing. 

The book is divided into three parts. The first part defines the nature 
of the problem, which encompasses gaps as such in customary and con- 
ventional international law as well as obscurities, deficiencies in logic, 
negligence, and ‘‘social deficiencies,’’ as where the legal solution to a prob- 
lem is unsatisfactory to the parties. In Part II the author, after an 
examination of international judicial practice, finds that international 
judges allow themselves considerable latitude in ‘‘creative interpretation,” 
to use Lauterpacht’s expression. But that there is a limit to this com 
petence was indicated in the Haya de la Torre Case, in which the Inter 
national Court of Justice refused to go beyond the point of deciding the 
question of whether asylum had been legally granted to answer the question 
of how an illegal grant of asylum should be terminated. The author con- 
eludes that the international judge has a general competence to fill im 
lacunae and other deficiencies in law, but that where the judge is faced 
with ‘‘social deficiencies’’ in law or with laches, he may only act if he has 
been granted ‘‘special competence’? by the parties, that is, to decide the 
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issue ex aequo et bono. The methods which the international judge may 
use in order to remedy gaps are treated in Part III. These include 
analogy from international or municipal law, deduction from general prin- 
ciples of international law, and resort to the concept of ‘‘abuse of rights.’’ 
The study, which is based upon an examination of the jurisprudence of 
international courts and arbitral tribunals, as well as the writings of Euro- 
pean and some Anglo-American publicists, provides a useful, if somewhat 
prolix, inquiry into the nature and limits of an important aspect of the 


international judicial function. 
Atona E. Evans 


An Introduction to International Law. 4th ed. By J. G. Starke. Lon- 
don: Butterworth & Co., 1958. pp. xxi, 467. Index. 


Professor Starke’s fourth edition of his treatise will be welcomed, as was 
the first edition of 1947, as an excellent elementary textbook marked by 
good judgment in handling controversial issues and by adequate docu- 
mentary references to cases and incidents. 

In this edition the chapters on State Territory and on Jurisdiction have 
been materially altered in the light of recent developments of the law of 
the sea, notably in the matter of the extent of territorial waters, the rights 
of user of the Suez Canal, and the closure of areas of the high seas for the 
purpose of thermonuclear experiments. For the rest the volume follows 
the lines of the first edition: what might be called the classic exposition of 
the subject—the nature of international law, states as subjects of the law, 
rights and duties of states, international transactions, disputes and hostile 
relations, and international institutions, the last part being original in its 


analysis of the subject. 
C. G. FENwIcK 


Nuclear Weapons and International Law. By Nagendra Singh. New 
York: Frederick A. Praeger, 1959. pp. xix, 267. Bibliography. Index. 
$6.75. 


In his introduction, Dr. Singh reviews concisely and effectively the 
origins and historical development of the laws of war, and goes on to 
furnish an abbreviated but entirely satisfactory description of the effects of 
nuclear weapons and of the chief factors differentiating nuclear from con- 
ventional weapons. On the basis of this factual material, Dr. Singh 
analyzes in detail the concepts both of customary international law and of 
treaty law which might be relevant to the use of nuclear weapons. 

The results are extremely useful both for the jurist and the dipiomat, 
even though in the development of international law neither jurists nor 
diplomats could in their wildest fancies have visualized a nuclear weapon. 
While there is considerable literature dealing with segments of this prob- 
lem, Dr. Singh is apparently the pioneer in unifying the strands. His 
Keen analysis is a ‘‘must’’ for students of all phases of the problems of 
disarmament and regulation of armaments. 
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Dr. Singh proves most convincingly that nuclear weapons are ‘‘a distinct 
elass’’ not only in degree but also in kind (p. 251). Logically, this would 
seem to call for a re-examination of all past concepts of war to determine 
their present applicability. Dr. Singh does not completely reject such 
an approach. However, he insists that existing international law ‘‘bans 
nuclear weapons’’ (pp. 222-223). Therefore, any such re-examination 
must result in ‘‘a fresh ban .. . reiterating the position as it exists in 
international law today, except that it would pointedly by name, and hence 
specifically, ban the nuclear device in war.’’ (p. 251.) Dr. Singh allows 
only one exception to his total ban of nuclear weapons: 


. it is essential that the use of nuclear weapons should only be 
admitted as legitimate when resorted to as retaliation in kind to their 
actual prior use by the enemy, and even then it should be assured 
that their use would not amount to reprisals against prohibited 
categories of persons and properties. (p. 222.) 


Dr. Singh denies that nuclear weapons can be used legally to repel ag- 
gression or in the exercise of individual self-defense as confirmed in Article 
51 of the United Nations Charter (p. 221). The use of tactical nuclear 
weapons is subject to the same limitations as other nuclear weapons (p. 
244). ‘‘Even if the aggressor was known to manufacture thermo-nuclear 
bombs but commenced hostilities with conventional weapons, the law may 
give the necessary locus poenitentiae to the aggressor, who may never use 
the prohibited weapons and reserve them for retaliation if attacked by 
such weapons.’’ (p. 215.) ‘‘Short of destruction of the human race and 
the World, the only permissible use of thermo-nuclear weapons would ap- 
pear to be as retaliation in kind alone.’’ Under all circumstances. ‘‘The 
first user of nuclear weapons would appear to be a war criminal.’’ (p. 
248.) 

All of this amounts to an affirmation that the stated policies of both the 
United States and the Soviet Union make their leaders potential war 
criminals. This does not faze Dr. Singh. He insists on ‘‘the need for in- 
stalling ‘‘ler as rer.’’ (p. 255.) As to how that will be accomplished, 
‘‘These are matters outside the purview of the treatise since they concern 
primarily the politician.’’ 


The primary sphere of the student of international law would appear 
to be rather restricted, being narrowed by considerations of ‘‘ what 
the law is’’ (lex lata). That is fundamental, since a study of ‘‘what 
the law is’? alone can reveal ‘‘what the law ought to be’’ (lez 
ferenda). (p. xi.) 


This rigidity limits the usefulness of Dr. Singh’s scholarship. The 
prospects for international peace may be better served through re-examil- 
ing the laws of war and discovering rules of international conduct which 
will receive universal approval in the thermonuclear age, rather that 
through enshrining past rules and precedents which today may have be- 
come unrealistic. 


BERNHARD G. BECHHOEFER 
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Self-Defense in International Law. By D. W. Bowett. New York: 
Frederick A. Praeger, 1958. pp. xv, 294. Index. $7.50. 


This is an excellent, comprehensive study of the question of self-defense 
in customary international law and in the law of the United Nations. 
Opening up with some observations on self-defense in general, the author 
continues with an analysis of the substantive rights (territorial integrity, 
political independence, protection of nationals and of certain economic 
interests) for which self-defense is the acknowledged instrument of pro- 
tection. He then takes up specific problems in relation to the legal condi- 
tion of war, to neutrality and the United Nations Charter. The conclud- 
ing chapters contain a penetrating and individual discussion of collective 
self-defense, and the relations between the concepts of aggression and self- 
defense. 

It is Mr. Bowett’s contention that most traditional forms of self-help 
such as reprisals and intervention have become illegal or at least dubious, 
with the sole exception of self-defense. He considers self-defense not as 
aright stricto sensu but ‘‘a ‘privilege’ which legalizes action otherwise il- 
legal taken in the protection of certain essential rights stricto sensu upon 
which the security of the State depends’’ (p. 269). These ‘‘essential’’ 
rights, a dubious concept at best, were mentioned above. The exercise of 
the privilege of self-defense depends upon four conditions, namely, a 
delictual breach of a legal duty, absence of any alternative means of pro- 
tection, the seriousness, imminence and actuality of the danger, and the 
reasonableness, limited scope and proportionality of the measures taken 
in self-defense. The distinction between measures involving and those 
not involving the use of force is rejected as artificial, and, following the 
Caroline incident, emphasis is placed upon the four conditions and most 
emphatically upon the legal requirement of proportionality. Also rejected 
is the notion of ‘‘absolute’’ rights, and the reciprocity and ‘‘relativity’’ of 
rights is stressed throughout. 

Until the advent of the Covenant of the League of Nations, the Pact of 
Paris and the Charter of the United Nations, self-defense occupied a some- 
what ambiguous position. The acceptance of these instruments by a large 
number of states made possible ‘‘the characterization of force or the 
threat of force into the trilogy of delict, sanction, and self-defense’’ (p. 12). 
Article 2, paragraph 4, of the Charter is interpreted as preserving in its 
entirety the privilege of self-defense. Article 51 is interpreted as restricted 
by Article 2, paragraph 4, that is, as leaving intact the privilege of self- 
defense against both actual and imminent breaches of the four substantive 
rights. However, collective self-defense is interpreted restrictively. 
Article 51 does not permit any odd Member to make common cause with 
the victim of an attack which is interpreted extensively to conform with 
Mr. Bowett’s broad concept of self-defense, including ‘‘anticipatory”’ self- 
defense. ‘‘The term ‘collective self-defense,’ ’’ in his submission, ‘‘does no 
more than recognize that members may exercise collectively what is their 
individual right ; it does not create new rights, nor, by permitting the use 
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of a legal fiction, convert action unauthorized by a competent organ of the 
United Nations into action in the exercise of the right of collective self- 
defense’’ (p. 216). The opposite and, it may be added, prevailing point 
of view, is considered as inconsistent with the Charter concept of collective 
action, with analogy to private law and the fundamental concept of self- 
defense which is always individual and must be related to facts and not 
fiction. Referring to NATO, he argues that a ‘‘real interdependence’’ of 
security alone can ‘‘afford a legal basis for the right of collective self- 
defense’’ and not ‘‘a mere claim to ‘spheres of interests’ which ranks as 
a political rather than a legal doctrine’’ (p. 238). This distinction, he 
concedes, is difficult to draw, but it must ‘‘be drawn if collective self- 
defense is to retain a juridical connotation’’ (ibid.). Alternatively, action 
by NATO could be construed as ‘‘collective security action’’ replacing 
United Nations enforcement action, but, unless authorized at least by the 
General Assembly, ‘‘the action of a number of States, parties to a collee- 
tive security arrangement, in arrogating to themselves the right to take 
collective action when the General Assembly itself is not prepared to 
recommend such action would be extremely suspect’’ (p. 242). 

Discussing self-defense and aggression, Mr. Bowett strongly argues 
against the prevailing trend to regard these two concepts as sides of the 
same coin. The distinction, he submits, lies in their purpose and function; 
a definition of aggression would enable an organ of the United Nations to 
take action and eventually determine responsibility ; by contrast, a defini- 
tion of self-defense is to enable a state to take action against a delictua! 
violation of its protected interests without prior authorization from an 
international organ. He contends that there may occur situations justify- 
ing self-defense which need not also constitute a threat to or breach of the 
peace or an act of aggression. 

Throughout this cogently reasoned book Mr. Bowett is concerned with 
preserving the juridical integrity of the concept of self-defense. One 
would wish to agree with him but there are some dubious points. State 
practice, on which Mr. Bowett leans heavily, is rarely conclusive juridically. 
His concept of self-defense contains elements of the traditional reprisal 
doctrine, which he concedes is barred by Article 2, paragraph 4, of the 
Charter. He attributes to the Caroline and other incidents a degree of legal 
conelusiveness which they probably fail to merit. Very doubtful is the 
‘‘anticipatory’’ element in his concept of self-defense. This, one would 
think, can hardly be reconciled with either Article 2, paragraph 4, oF 
Article 51 or any combination of them. These articles will hardly support 
his view that force may be used in self-defense if the delictual violation 
itself did not involve substantial use of force. It seems difficult to this 
reviewer to interpret ‘‘armed attack’’ as including an action which % 
neither armed nor an attack, particularly if the equally authentic French 
text (agression armée) is considered. Likewise it is difficult to conceive 
of a definition of aggression which is not geared to the concept of self- 
defense, as legal responsibility is what counts juridically and ultimately. 
even though perhaps not initially. It may be conceded, however, that Mr. 
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Bowett’s exposition of self-defense is more realistic and politically tolerable 
than the ordinary meaning of the Charter. 
Leo Gross 


El Asilo en el Derecho Internacional Americano. By Luis Carlos Zarate. 
Bogota: Editorial Iqueima, 1958. pp. 383. 


In spite of the decision of the International Court of Justice in the Haya 
de la Torre case it is clear that there is an ‘‘ American custom’’ in the 
matter of asylum, even if a majority of the judges could not find it. Dr. 
Zarate’s long chapter on the evolution of the law of asylum in America, 
closing with the two conventions signed at Caracas in 1954, is sufficient 
evidence of an established practice, whether or not one agrees with the 
conclusions of the author in the long drawn-out controversy between 
Colombia and Peru. A new and interesting phase of the question is now 
presented, whether the competence of the state granting diplomatic asylum 
to determine the political character of the offense committed by the refugee 
extends to the grant of asylum to members of the armed forces of a 
country when seeking asylum after facing defeat in an effort to overthrow 
the government. The possible extension of the procedure of extradition 
to cover such cases raises another problem of exceptional interest. We 
shall be duly appreciative if the author comments on the recent report of 
the Inter-American Juridical Committee in a possible later edition. 


C. G. F. 


Treaty-Making Power of International Organizations. By J. W. Schneider, 
S.J. Geneva: Librairie E. Droz; Paris: Librairie Minard, 1959. pp. 
150. Index. Sw. Fr. 15. 


This slim and unpretentious monograph by a Dutch scholar is another 
contribution to the growing literature on treaties entered into by inter- 
national organizations. Not so long ago such treaties were considered 
anomalies and it was even suggested in the International Law Commission 
that international organizations could not become parties to treaties with 
states (I.[.C. Yearbook 1950, p. 70). In point of fact, about one thousand 
such treaties have been concluded since 1946; in addition, at least two 
hundred formal agreements have been made between international or- 
ganizations themselves. (These estimates are the reviewer’s, based on the 
U.N. Treaty Series.) The agreements with states have considerable legal 
significance, for through them the international organizations have been 
able to convert the ‘‘recommendations’’ of their governing bodies into 
binding legal obligations as, for example, in regard to the United Nations 
Emergency Force and technical assistance. 

Father Schneider’s study is especially useful for its empirical content; 
he has diligently collected agreements, many hitherto unavailable, and has 
organized the material under convenient headings. While he is indebted 
to Rosenne’s excellent lectures on ‘‘United Nations Treaty Practice’’ 
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(Hague Academy Recueil, 1955), he covers not only United Nations agree- 
ments but also those of specialized agencies, European organizations and 
many lesser-known intergovernmental bodies. Moreover, through personal 
contacts with several legal advisers of these organizations, he has supple- 
mented the material available in official documents and in legal studies. 

The book is not merely descriptive, since Father Schneider has not 
hesitated to express his views on legal policy and theory. Thus, he dis- 
cusses, somewhat unexpectedly, contracts between international organiza- 
tions and private firms, and while he does not characterize them as treaties, 
he suggests that, since many such agreements fulfill international purposes, 
they should be governed by ‘‘general principles of law’’ rather than by 
any particular municipal law. This is an interesting suggestion (which 
Jessup and others have previously made as well) and one regrets that the 
author hardly deals with its implications and the problems it presents. 

On the main theme of the book, the author takes some pains to argue 
that ‘‘internationality personality’’ is an unnecessary conceptual founda- 
tion for the treaty-making power. It is preferable, in his view, to consider 
that the treaty power is simply based on customary international law, and 
that customary law recognizes as well that treaties of international institu- 
tions need not be expressly authorized by constitutional provisions, but may 
rest on ‘‘implied powers’’ necessary to the proper functioning of the 
organizations. Few will dissent from these conclusions, but some readers 
will feel that the author has taken a wheel to break a butterfly. It is re- 
grettable that the book has not been more carefully edited, for the style is 
often so ungainly and the exposition so disjointed as to make it almost 
impossible at times to follow the line of reasoning. International lawyers 
will nevertheless be grateful to the author for his extensive and painstaking 
research in a field which is still relatively new and of increasing importance 


OscaR SCHACHTER 


The Exploitation and Conservation of the Resources of the Sea: A Study 
of Contemporary International Law. Second and enlarged edition. By 
Francisco V. Garcia Amador. Leiden: A. W. Sijthoff, 1959. pp. xiv, 
212. Fi. 26.75. 


This is one of the first book-length discussions of the work of the United 
Nations Conference on the Law of the Sea held in Geneva in the spring of 
1958. As its title indicates, it deals with only a portion of that work, the 
problem of conservation of resources of the sea. The author is a dis- 
tinguished jurist and diplomat: he writes with authority and intimate 
knowledge of his subject, as his experience indicates. He is a member of 
the Inter-American Council of Jurists. He has been a member of the 
United Nations International Law Commission since 1954 and was its 
chairman in 1956. He represented Cuba at the Rome (1955) Interna- 
tional Technical Conference on the Conservation of the Living Re 
sources of the Sea and was Deputy Chairman of the Conference. He was 
Chairman of the Delegation of Cuba to both the Inter-American Spe- 
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eialized Conference on ‘‘Conservation of Natural Resources: The Con- 
tinental Shelf and Marine Waters’’ at Ciudad Trujillo in 1956 and the 
Geneva conference of 1958. The present work enlarges and brings up to 
date a set of lectures first published in 1956. 

Dr. Garcia Amador’s thesis is simple and sound. The recent advances 
in exploring and exploiting the riches of the sea and the rise of new na- 
tional needs and interests necessitate the making of appropriate adjust- 
ments in traditional international law. The emerging new system must 
recognize and safeguard ‘‘the legitimate interest of all in the rational 
utilization of the resources of the sea.’’ (Preface) Using a historical and 
analytical method and writing from an eclectic point of view, he examines 
critically practice, doctrine, and law over the centuries and particularly 
the proceedings of the important conferences since that at The Hague in 
1930. He discusses in great detail recent developments with respect to 
the continental shelf, the territorial sea, contiguous zones, and the new 
baseline technique. Throughout, he stresses those interests of the coastal 
state in the conservation of off-shore fisheries which can reasonably be 
reconciled with the historically recognized rights of the community of na- 
tions in freedom of fishing on the high seas. In his view, the scheme 
adopted at Geneva in 1958 properly recognizes the two sets of rights and 
interests. 

Although at times his position is obscured by the wordiness of the discus- 
sion, it seems pretty clear that he has no use for such extravagant claims 
as those of Argentina, Mexico, Panama, and Honduras to sovereignty over 
the epicontinental sea (p. 71) or the claims of Chile, Ecuador, and Peru 
to sovereignty over a 200-mile maritime zone (pp. 73-79). Nor does he 
seem to have been persuaded by the ‘‘eco-system’’ doctrine and ‘‘bioma’’ 
theory of the CEP Powers (pp. 75-76). He traces to the fur seals con- 
troversy the ‘‘principle of abstention’’ but does not seem to regard it in its 
present application as objectionable (pp. 68-69). He supports whole- 
heartedly the multipartite approach to conservation measures for the high 
seas, particularly since, under the Geneva Convention, it will need to 
recognize legitimate coastal state interests and be subject to possible 
“arbitral’’ review. 

Dr. Garcia Amador’s work is a valuable contribution to the scholarly 
literature of this field. It is excellently documented throughout, but un- 
fortunately contains no index and no bibliography. 

Henry REeirr 


Belize: The Controversy between Guatemala and Great Britain over the 
Territory of British Honduras in Central America. By William J. 
3ianchi. New York: Las Americas Publishing Co., 1959. pp. 142. 
Bibliography. $6.00. 


This handsomely-bound little book, professing to be the final juridical 
truth about the Anglo-Guatemalan dispute over British Honduras. eon- 
tains a methodical analysis of the case. Unfortunately, much of this 
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analysis was obsolete before publication. The object of the book is stated 
succinctly in Gaetano Massa’s preface: ‘‘By indicating the impossibility 
of a legal solution, Mr. Bianchi points to the imminence of an extra-legal 


solution. ’ 

This work’s claim to authority rests upon the assertion that the author 
has examined ‘‘all relevant material.’’ Bibliography is thus established 
as the first criterion by which to judge the book, although it mentions no 
bibliographical item later than 1948 and shows almost no acquaintance 
with periodical literature on the subject. Thus, the useful preliminary 
legal analysis by Josef L. Kunz, ‘‘Guatemala vs. Great Britain: In re 
Belice,’’* and the important historical interpretation of R. A. Humphreys, 
‘*The Anglo-Guatemalan Dispute,’’? are nowhere cited. Nor does Bianchi 
take note of a previous work which in many ways parallels his own, that 
of Louis M. Bloomfield, The British Honduras-Guatemala Dispute. Bloom- 
field’s was a more cautious analysis, being couched in terms which remain 
at least defensible in the face of documentary evidence from the British 
Foreign Office archives published in an article by this reviewer entitled 
‘‘New Light on the Belize Dispute.’’ * 

The structure of Bianchi’s work is of particular interest. In Chapters 
2 through 9 he considers the history of the dispute prior to the Anglo- 
Guatemalan treaty of 1859 and concedes every point to Guatemala. Yet 
his conelusions about the treaty and other legal aspects of the dispute (in 
Chapters 10 through 17) are entirely favorable to Great Britain because 
by that treaty in 1859 Guatemala came to ‘‘recognize’’ British sovereignty 
over Belize. Bianchi holds that the treaty did not involve cession because 
its text says otherwise, because Great Britain maintains that none took 
place, and because Guatemala can produce no evidence to show that it did. 
Bianchi’s entire argument thus must rely on correct interpretation of this 
treaty and of its consequences. 

The strange result is that this work will lend support to Guatemalan 
contentions unless it is revised to take into account publications of the last 
decade. One of the more dramatic examples of this result is Bianchi’s 
insistence that the published letters of C. L. Wyke (British negotiator 
of the treaty) support the British position and ‘‘are skillfully drawn and 
show an indubitable mastery, command and knowledge of the use of 
language.’’ It has been shown * that in these published letters the master 
hand supporting the British position was not Wyke’s but that of an editor 
in the Foreign Office. If the object of this work is to show the impossi- 
bility of a legal solution of the dispute, then indeed ‘‘all relevant material”’ 
should have been considered. 

Wayne M. CLEGERN 


140 A.J.I.L. 383-390 (1946). 

224 International Affairs 387-404 (1948). 
3 Toronto, 1953. 

452 A.J.I.L. 280-297 (1958). 

5 Article cited in note 4 above. 
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La Controversia sobre el Territorio de Belice y el Procedimiento Ex-Aequo 


et Bono. By Carlos Garcia Bauer. Guatemala: Editorial Universitaria, 
1958. pp. 227. Appendix. Maps. 


This is a significant work. The author, once an ad hoc member of the 
International Court of Justice, makes no secret of the fact (in the portions 
treating the Belize question per se) that this is a brief in favor of the 
Guatemalan position, not a detached, academic study of all sides of all 
questions. 

The book begins with a short physical and political description of 
‘British Honduras,’’ stressing the region’s importance as the natural 
(and only easy) communication route to and from Guatemala’s huge in- 
terior territory, Petén. In his chapter on the history of the controversy 
(pp. 17-116) the author relies on Guatemala’s official White Paper 
(Libro Blanco) of 1938 for nearly all the earlier material. In bringing 
the survey down to date, Professor Garcia makes use of English-language 
sources only to the extent of a few newspaper and magazine articles and 
the Encyclopedia Britannica. The difficulties with Mexico in connection 
with Belize receive special treatment (see pp. 75-76, 79-80 and 84-107). 

The chapter which discusses application of the ex aequo et bono prin- 
ciple to the dispute between Great Britain and Guatemala (pp. 143-155) is 
of particular significance because Guatemala has on several occasions of- 
fered to settle the dispute before the International Court of Justice in 
such fashion; Britain has insisted on adjudication under international 


law. Dr. Garcia obviously has his grave doubts about ‘‘equity’’ procedure 
in general (particularly at the international level) and specifically as 
applied to the Belize question. 


Except for a short bibliography (pp. 223-227), the volume concludes 
with a useful section of documents (pp. 159-222) beginning with the 
Peace Treaty of 1783 between Spain and Great Britain and including the 
Mexico-British Honduras boundary treaties of 1893 and 1897 and an 
extensive report of the Mexican Secretary of Foreign Relations published 
in 1894. The six large fold-in maps (excellent reproductions) are of 
considerable legal interest. Finally, the reader will find of special in- 
terest the brief discussions of the plans for Belize as a part of the Central 
American Federation and of political developments within British Hon- 
duras. 

This volume by Garcia provides the most up-to-date and most extensive 
study of this problem around which considerable tension is mounting in 
Middle America. Any careful examination of the merits would need to 
consult in addition the British literature and, at least, the contributions 
by Wayne M. Clegern (‘‘New Light on the Belize Dispute,’’ this JourNAL, 
Vol. 52, 1958, pp. 280-297), and Josef L. Kunz (‘‘Guatemala vs. Great 
Britain: In re Belice."’ this JouRNAL, Vol. 40, 1946, pp. 383-390). 


Rosert D. Hayton 
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Turkey and Some Problems of International Law. By Yilmaz M. Altug. 
(University of Istanbul, Publications of the Institute of International 
Law and International Affairs, No. 8.) Istanbul: Yenilik Basimevi, 
1958. pp. x, 166. Index. 1635 Kurus ($2.50). 


This is primarily a historical study of such problems as the capitulations, 
the régime of the Straits, the relationship with the Turkish Empire of her 
semi-sovereign dependencies, and the position of minorities in the Turkish 
Empire. The author, who is Assistant Professor of Private International 
Law at Istanbul University, describes his purpose as being to rewrite the 
history of the international legal relations of Turkey in the light of the 
needs and outlook of the present day. His general conclusion is that 
‘*from the special standpoint of international law the Turkish Empire 
emerges as one of enlightenment.’’ He has given us a readable and in- 
formative account of a Turkish view (which may not be the only Turkish 
view) on the subjects which he discusses; on the validity of his views in 
regard to such matters as the scope of the principle rebus sic stantibus 
there may be considerable controversy. Professor Amry Vandenbosch 
contributes a foreword to the volume in which he claims that it is a valuable 
ease study of the process of enlargement of the international legal com- 
munity; the claim can be accepted if by such a case study we mean a 
historical retrospect, but the writer would probably be the first to acknowl- 
edge that the reader who is in search of an assessment of the potential 
Turkish contribution to the contemporary and future development of 
international law must await an as yet unwritten volume. 


C. W. JENKS 


The Conflict of Laws: A Comparative Study. By Ernst Rabel. Vol. | 
(second edition, prepared by Ulrich Drobnig): pp. lxi, 803. Index. 
$15.00; Vol. IV: pp. 622. Index. $15.00. (Michigan Legal Studies 
Series.) Ann Arbor: University of Michigan Law School, 1958. 


Dr. Ernst Rabel’s monumental treatise, The Conflict of Laws: A Com- 
parative Study, was planned to be in four volumes. The manuscript for 
the last volume was completed when Dr. Rabel died on September 7, 1959. 
Volume IV has now been brought out by the Editor of the Michigan 
Legal Studies Series. Covered in the volume are the following topics: 
Property, including Rights in Ships and Aircrafts, Bills and Notes, In- 
heritance, including Administration, and Trusts. Short chapters on two 
further subjects, Application (Ascertainment) of Foreign Law, and Inter- 
temporal Relations, conclude the volume, to which a useful bibliography 
has been added. 

The volume shows the same mastery of comparative presentation and 
evaluation of the conflicts rules and problems in the principal legal sys- 
tems as the preceding volumes. Intelligent discussion of the problems 


1See review of Vol. IIT in 43 A.J.I.L. 398 (1949). 
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involved, as distinguished from mere technical or exclusively doctrinal 
reasoning, is facilitated and enhanced by the Rabel work. Beneficial re- 
sults due to the first three volumes have become noticeable already in 
recent literature, domestic and foreign. They will be even greater if trans- 
lations into foreign languages are brought out. The new volume will make 
the same contribution. The work is a monument to one of the few truly 
great in Conflict of Laws. 

Gratifying is the availability of the author’s views on questions involving 
ascertainment of foreign law: whether judicial notice should be taken, 
whether there should be review on appeal, and what should be done in 
the absence of proof. When heading the Berlin Institute of Foreign and 
Private International Law, the author was particularly close to these im- 
portant practical questions and the balanced views expressed by him are 
entitled to, and will receive, due attention. The closing chapter on Inter- 
temporal Relations (Transitory Relations of Conflicts Law) deals with the 
puzzling problems which arise when the applicable foreign law has changed 
or a change has taken place in the conflicts rule of the forum. No sweep- 
ing answers are advanced, and the chapter closes with the characteristic 
statement: ‘‘To resume [summarize] the principal experience of this work 
in a caveat as used in the Restatements, our last word may call once again 
for prudent research.’’ 

The first volume of the Rabel work, published in 1945, which covers 
family law, in addition to having a general introduction, has been out of 
print for many years. A new edition has now been published which, at 
the same time, brings the volume up to date as of July 1, 1956. Ulrich 
Drobnig, of the Max Planck Institut fiir auslindisches und internationales 
Privatrecht, Hamburg, prepared the edition during a prolonged stay at the 
University of Michigan Law School. In accordance with Dr. Rabel’s 
wishes, the collection and inclusion of new materials was limited to the 
addition of new citations and illustrations. Alterations in the text proper 
were avoided as far as possible. The not easy task—the subject matter has 
not stood still in ten years—has been accomplished by the editor with care 
and skill. Workers in the conflict field will be happy to have the new 
edition. A new edition of Volume II, also out of print, will follow soon. 


Kurt H. NapELMANN 
Conflict of Laws. Part One: Jurisdiction and Judgments. By Albert A. 


Ehrenzweig. St. Paul, Minn.: West Publishing Co., 1959. pp. xxxiv, 
331. Index. $6.00. 


Students and practitioners of public international law are usually not 
particularly concerned with ‘‘ Conflict of Laws.’’ One convenient rationali- 
zation for remaining aloof from this field may be traced back to the term 
“Private International Law,’’ first suggested by Story as a synonym for 
“Conflict of Laws’’ in his Commentaries on the Conflict of Laws (1834). 
Of course, both terms are primarily labels, designed to identify and delimit 
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a widely recognized field of legal learning and practice, rather than clearcut 
concepts which might be invoked without further elaboration in discussions 
on (1) whether or to what extent the body of rules, maxims and principles 
which have been traditionally included in conflict of laws form part of 
public or private law; (2) whether they are merely national law; or (3 
whether they may be considered as a special branch of ‘‘transnational 
law.’’* However this may be, even the specialist in public international 
law can hardly afford completely to ignore conflict of law problems, since 
he may be called upon, inter alia, to deal with international treaties that 
purport to regulate conflict of laws questions, such as the 1889 and 1940 
Montevideo Conventions relating to private international law;* the U.N. 
Convention on the Declaration of Death of Missing Persons (opened for 
accession in 1950) ,° or with treaty provisions that preclude non-recognition 
of foreign law on the ground that that law is incompatible with the ‘‘ public 
policy’’ of the forum. 

Part One (Jurisdiction and Judgments) of Professor Ehrenzweig’s 
Conflict of Laws includes a General Introduction (pp. 1-35), one chapter 
on Jurisdiction proper (pp. 37-157), one on Recognition of Foreign Judg- 
ments (pp. 158-230) and one on Divorce, Annulment and their Incidents 
(pp. 231-298). 

The book starts out with a clear presentation of both the unitarian 
theories, which seek to resolve or avoid conflict by the assumption of a 
‘*super-law,’’ and of the pluralistic theories, which deny ‘‘legal character 
to any assumed order above each nation’s own law”’ (p. 3). The author 
considers most promising an approach which will take account of the fact 
that courts in deciding conflict eases will tend to give preference to their 
own law (on this ‘‘homeward trend”’ see especially p. 15), and apply that 
of another state only if induced to do so by a clear balance in favor of an- 
other policy, or if compelled by constitutional command, a term which pre- 
sumably includes treaty law (see pp. 16, 23-27). He considers it ad- 
visable to differentiate between the cases and principles relating to inter- 
state problems and those relating to international problems; he adds that 
the treatment of international conflicts may not only differ from that of 
interstate conflicts, but may also differ as to each foreign country, as evi- 
denced by the recent bilateral studies published under the auspices of the 
Parker School of Foreign and Comparative Law at Columbia University 
(Nussbaum ed.). To facilitate the separation of international from inter- 
state conflicts, foreign contacts, when related exclusively to foreign coun- 
tries rather than to both such countries and individual States of the United 
States, for example, are termed ‘‘extranational.’’ 

Apart from the General Introduction, the second chapter, dealing with 
‘‘Reeognition of Foreign Judgments,’’ should be of special interest to 
readers of this JoURNAL, since one encounters here many familiar issues 


1 Philip C. Jessup, Transnational Law 2 (New Haven, 1956). 
2See 37 A.J.I.L. Supp. at 95-99 (1943). 
3119 U.N. Treaty Series at 122-136. 
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viewed through the eyes of the specialist in conflict law. The major sub- 
divisions of the chapter are titled: Theory of Recognition ; Requirements of 
Recognition: ‘‘Judgments’’; and Mode, Scope and Effect of Recognition 
(‘‘Res Judicata’’). The distinction between extra-national and interstate 
conflicts is here frequently employed as a useful didactic device which 
enables the author to discuss under separate headings the cases and ma- 
terials pertaining to these two classes of conflict situations. 

No serious reader will expect any book on private international law to 
settle once and for all the numerous and, for the most part, long persistent 
doctrinal conflicts among ‘‘conflict lawyers’’; on the contrary, this work is 
likely to arouse controversy in many quarters. However this may be, 
Ehrenzweig’s book is a major contribution to the field. 


Hans AUFRICHT 


Legal Aspects of Foreign Investment. Wolfgang G. Friedmann, Editor, 
and Richard C. Pugh, Assistant Editor. Boston and Toronto: Little, 
Brown and Company, 1959. pp. xiii, 812. Index. $20.00. 


This volume should be of primary usefulness as a reference work for 
practicing lawyers. Its scope is limited to materials bearing on direct in- 
vestment problems, i.e., problems encountered in establishing businesses 
abroad. Materials relating to portfolio investment problems are not in- 
cluded. It also limits itself to materials concerning the problems which 
arise in the country in which the investment is to be made. The vitally 


important areas of American tax and antitrust law are left to be covered 
by others. 

The great bulk of the book (698 out of 783 pages of text) is a collection 
of digests of the laws of 40 capital-importing countries. For the most 
part, these digests are written by practicing lawyers of the countries con- 
cerned. The editors have obviously made a valiant effort to induce their 
far-flung contributors to cover similar ground. In general, two areas are 
dealt with. One is the public law area of exchange controls, import 
restrictions, taxation, labor legislation and restrictions on alien invest- 
ments or business activities. The other is the private law area of the rules 
governing forms of business associations, corporate management, types of 
securities, distributions, rights of minority shareholders, and similar 
matters. 

An inevitable result of attempting to compress so much material into 
one volume—perhaps the editors could have produced a more useful work 
by halving the countries and doubling the digests—is that the country 
studies are often sketchy. Nevertheless, they should be useful to legal 
practitioners as introductory materials to be studied at the outset of a 
new investment project, in conjunction with other materials such as the 
Investment and Doing Business pamphlets of the Office of International 
Trade. (In this connection, lists of reference materials are appended to 
most of the digests.) The conscientious practitioner will proceed, of 
course, to his own reading of the foreign law and to thorough discussions of 
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the problems with foreign counsel. He will usually benefit, however, by an 
initial perusal of materials like those contained in this volume, since they 
will provide him with perspective and help him in anticipating problems 
—an area in which he will often have to take the lead from his foreign as- 
sociate. 

The second part of the book is a 35-page essay by Arghiris A. Fatouros 
on ‘‘ Legal Seeurity for International Investment.’’ This chapter outlines 
various techniques available to an investor who seeks to protect himself 
against expropriation, increased taxation, and other similar risks. Topies 
diseussed are multilateral and bilateral treaties, guarantees by capital-ex- 
porting states, investment laws of ecapital-importing states, and contractual 
agreements between investors and capital-importing states. 

Much of the chapter deals with the hotly-debated question of the effects 
under international law of breaches of such agreements by capital-import- 
ing states. Here Mr. Fatouros’ position is that a state must be permitted 
to abrogate its contractual obligations if its governmental duties so require, 
but that international law protects the investor in particular situations: 
where a treaty has been violated, where the foreigner has suffered dis- 
eriminatory treatment, or where there is a subsequent denial of justice. 
He also suggests that international law is developing toward the applica- 
tion of principles of estoppel and unjust enrichment. (But why should 
a state be estopped if it need not comply with explicit contractual obliga- 
tions, and how ean principles of unjust enrichment be applied if, as Mr. 
Fatouros suggests elsewhere, a state is entitled to profit from an expropria- 
tion by paying less than fair value? 

Although hampered by space limitations, Mr. Fatouros has useful com- 
ments to make on the changing state of international law in the area, and 
on the importance of contractual guarantees notwithstanding their non- 
enforceability. The chapter should be helpful to the practitioners to 
whom the book is addressed by giving them a check list of measures to 
consider in their own situations and by helping them to appraise risks. 

The book’s final section is a 50-page chapter, written by the editors, con- 
taining a comparative analysis of the materials in the country digests. 
This analysis is organized along the same topical lines as are the digests. 
As to each topic covered, the authors seek to generalize regarding the laws 
encountered under diverse systems. Most of the chapter is devoted to 
generalizations regarding forms of business organizations under diverse 
systems and the principles by which they operate—an area which has, it 
might be noted, been largely ignored in the generally voluminous literature 


of comparative law. Once again, space limitations have created problems. 
Again, however, the chapter should be useful as a starting point for 4 
practitioner embarking upon a new venture. It will furnish him with 4 
check-list of problems to be considered, wherever he may be working. It 
will also give him a starting point for his consideration with foreign 
counsel of the pros and cons of alternative solutions to problems. 

The authors intend to issue pocket supplements. 


GARFIELD H. Horn 
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Satzung der Internationalen Finanzkorporation (International Finance 
Corporation). By Klaus Unverzagt. pp. 36. DM. 6.80. 

Die Deutsche Frage 1952-1956. Notenwechsel und Konferenzdokumente 
der vier Machte. Edited by Eberhard Jackel. pp. 170. Index. Paper, 
DM. 22; cloth, DM. 26. 

Osterreichs Staatsvertrag und Neutralitat. By Felix Ermacora. pp. 116. 
Index. DM. 14.60. 

Gesetzgebung zur Férderung auslindischer Kapitalanlagen. By Hans W. 

Baade. pp. 90. Index. DM. 12.80. 
Dokumente Herausgeber: Forschungsstelle fiir Voélkerrecht und aus- 
landisches Offentliches Recht der Universitat Hamburg, Institut fiir 
Internationales Recht an der Universitit Kiel, Institut fiir Voélkerrecht 
der Universitit Géttingen. Volumes XXII, XXIII, XXV and XXVI. 
Frankfurt-am-Main: Alfred Metzner Verlag, 1957. 


These volumes contain texts of pertinent documents, brief introductions 
to the subjects, analyses of the texts, and short bibliographies. The 
Articles of Agreement of the International Finance Corporation are re- 
produced in English with a German translation. The documents on the 
German question are uniformly in German, but headnotes indicate the 
source of the original and other versions. They are arranged in twelve 
sections, beginning with the diplomatic notes relating to the question of 
a German peace treaty (March-September, 1952) and ending with the 
German Memorandum of September 2, 1956, and the responses to it from 
the four Powers. The volume on Austria’s State Treaty and Neutrality 
appears to be quite complete. Besides the relevant documents, including 
parliamentary papers (all in German), there are reasonably full analyses 
of the State Treaty and the Act of Neutrality. A list of 57 states which 
have recognized Austria’s neutrality is very useful. The last volume con- 
tains the texts of statutes or ordinances of twenty countries regulating in- 
vestments, as well as of three resolutions adopted by the General Assembly 
of the United Nations. Sources of legislation are not uniformly given nor 
are texts uniformly in the same language. The translations into German 
or English seem to be unofficial. 

The research institutions which combined in the preparation of these 
volumes are to be congratulated for what must have been a difficult job of 
collection, sifting, and presentation. They will be found most helpful 
by the students of contemporary international affairs. 

Leo Gross 


La Nazionalizzazione delle Societa e il Diritto Internazionale Privato. By 
Giuseppe Cassoni. Padua: Cedam, 1959. pp. xvii, 163. Index. L. 
1500. 


Few concepts have generated so vexing a galaxy of problems in the ap- 
plication of private international law and have resulted in as varied and 
conceptually irreconcilable a body of case law as the nationalization laws 
and deerees which have been promulgated in the years following the first 
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world war. Dr. Cassoni has addressed himself to a particular segment 
of nationalization, namely, the nationalization of corporations, without re- 
gard to whether the pertinent legislation is confiscatory or expropriatory in 
nature or practical application. 

The author reviews and compares such decrees, evaluates the subsequent 
fate of nationalized corporations and their foreign branches or subsidiaries 
in the courts of the principal common and civil law countries, and especially 
Italy, and finally examines the special problems affecting the shares and 
the trademarks of nationalized corporations and the liquidation of their 
foreign assets. A separate chapter is devoted to the anomalous situation 
resulting from the nationalization of the Suez Canal Company. 

Dr. Cassoni has carefully selected his material and has exercised ad- 
mirable restraint in its presentation. His conclusions are well reasoned, 
and he does not hesitate to question the validity of certain of the conflict 
of laws acrobatics—for acrobatics they are—in which learned judges have 
engaged on occasion to reach equitable results; in this regard, his study 
serves to point up the number of roads which lead to Rome, just as did 
Professor Re in connection with the application by Anglo-American courts 
of the ‘‘rule of decision”’’ principle.* 

The author has made a very definite contribution to one of the more 
diffieult fields of private international law. Copious and extensive foot- 
notes, as well as a fine bibliography, add to the value of this monograph. 
It is to be hoped that in due course Dr. Cassoni will expand and extend 
his study, particularly as there seems to be little reason to think we have 
seen the last of nationalization laws and decrees. 


GEORGE M. Pavia 


Foreign Law. A Guide to Pleading and Proof. By Otto C. Sommerich 
and Benjamin Busch. New York: Oceana Publications, 1959. pp. 170 
Appendices. $5.00. 


Proving foreign law has become a recurrent problem in American litiga 
tions. The recently established Commission on International Rules o/ 
Judicial Procedure (Act of September 2, 1958, 72 Stat. 1745) has among 
its tasks improvements in the procedures of proof of foreign law. This 
manual by two outstanding members of the New York Bar reflects th: 
knowledge gained by long experience in the handling of court litigation 
involving foreign law questions. 

Common law requirements for pleading and proof of foreign law, by 
the opinion testimony of experts, are presented in their proper relation- 
ship to the development of the concept of judicial notice of foreign law 
The court’s role with respect to the ascertainment and determination of 
foreign law, and qualifications of expert witnesses, their direct and cross 
examination are discussed, as well as affidavits, official certificates, pre 
sumptions, summary judgments, and the very decisive question of th 


1 Foreign Confiscations (New York: Oceana Publications, 1951). 
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effect of the party’s failure to adduce proof of foreign law. Comparative 
viewpoints on how foreign law is used in England and in civil law countries 
(Franee, Switzerland, Germany and Austria), and statutory proposals for 
proving foreign law are also presented. 

A wealth of material to support the text is contained in more than 400 
notes, which refer to over 450 eases in many jurisdictions and a variety of 
legal literature. The book is indispensable to any lawyer participating in 
the eounseling of foreign transactions and litigation involving overseas 
contacts. It affords an invaluable source of information and insight into 
the workings of international judicial procedure. 


Martin DoMKE 


Comparative Law. Cases—Texct—Materials. 2nd edition. By Rudolf B. 
Sehlesinger. New York: The Foundation Press; London: Stevens & 
Sons Ltd. (Library of World Affairs), 1959. pp. xliv, 635. Appendix. 
Index. $11.00. 


The growing interest in comparative law may well be illustrated by 
the present volume of Professor Schlesinger, an extended and thoroughly 
revised second edition of his pioneering work, and by the publication of 
Professor von Mehren’s materials on the civil law systems. The book 
inder review contains four parts, an appendix and indexes. The first part 
resents the comparative method and discusses the problem of foreign law 
n our courts. The second one, by far the longest, is also the most es- 
sential: it presents the basic concepts and techniques of the civil law 
system as compared with the common law. In the third part, the author 
illustrates the points made previously by cases and materials from three 
fields of law: Agency, Corporations, and Conflict of Laws. The last part 
leals with the special hazards of comparative law: language difficulties, 
differences in classification, and the contrast between the printed word 
and actual practice. To this reviewer’s personal regret, very good and 
rather extensive materials on the corruption of the administration of 
justice in the totalitarian systems of law, found in the first edition of 
Professor Schlesinger’s book, were omitted. 

The problem of selection of materials is not easy for any author of a 
text or a casebook. Undoubtedly, it is most difficult for a comparatist. 
The subject matter of his investigation has no limits, and to compress the 
law of all civilized nations, even if its most salient features alone are con- 
cerned, into one volume, would seem a hopeless undertaking. However, 
Professor Schlesinger performed this task in a masterly manner. Among 
the maze of American and foreign cases he found two scores of excellent 
mes, most of which discuss quite a few points. The fact that among the 
18 American cases six date from 1952 to 1956, illustrates the thorough 
revision of the previous edition. Many provisions of European codes, the 
primary source of law in civil law countries, are reprinted, together with 
some excerpts from writings by recognized legal scholars. The materials 
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are linked by notes remarkable in their clarity and accuracy. The whole 
attracts the constant attention of the reader and is readily teachable. 

The book is supplemented by a one-hundred page appendix, very helpful 
for the purpose of research, containing a survey of articles on comparative 
law, an index, and tables of cases and authors cited. The whole presents 
not only an excellent teaching tool, but a valuable source of information 
for legal practitioners and scholars, as well as any person interested in 


international legal studies. 
W. J. WAGNER 


Hoofdstuk XI van het Handvest van de Vereenigde Naties. By J. F. 
Engers. Amsterdam: N.V. Noord-Hollandsche Uitgevers, Maatschappij, 
1956. pp. xvi, 248. 


In the first part of his book, the author recounts the gradual progress of 
world opinion towards a more just appreciation of colonialism, which must 
lead in the end to the total emancipation of all the peoples of the earth. 

In the second chapter of his book, which covers the preliminary discus- 
sions leading up to Chapter XI, Dr. Engers traces the course followed by 
the United States from the standpoint of anti-colonialism, which seemed 
ineradicable at the outset, to a position of compromise with the views of 
the administering Powers led by Great Britain. The author recalls how 
this change was largely the result of pressure exerted by the military for 
securing control of the Japanese Islands needed as defense bases. 

The third part of Dr. Enger’s book deals with the interpretation and ap- 
plication of Chapter XI, especially the provisions of Article 73(e) on the 
transmittal of information. The non-administering Members of the United 
Nations have always contended, and tried to implement this in various As- 
sembly resolutions, that the obligation to transmit information on non-self- 
governing territories to the Secretary General was with a view to and for 
the purpose of permitting the General Assembly to initiate substantive 
measures designed to achieve the geals set forth in the preamble to Article 
73. The author depicts what might be called the process of aggrandizement 
of the prerogatives of the General Assembly and the authority of the vari- 
ous Committees set up by it on colonial matters, which took place from 1946 
thru 1955, which is the period covered by his book. Despite the relentless 
opposition of the administering Powers, the General Assembly of the United 
Nations, in which ever-growing majorities of non-administering Members 
had been building up over the years, managed to create a sort of ‘‘jus 
novum’’ for colonial administration which went far beyond what the letter 
of the Charter permitted. 

From a strictly legal point of view, Chapter XI has been quite sterile; in 
practice, however, it has helped to create a favorable climate, of which most 
of the non-self-governing nations have taken advantage to achieve oF 
hasten their independence. It is on this point that the author hinges an 
observation which merits attention. Legal roadblocks do not halt the 
march of history. The things the administering Powers either refused oF 
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avoided doing, under the resolutions and control of the United Nations, 
they found themselves obliged to carry out, more or less voluntarily, under 
the pressure of the nationalistic forces in their colonies. 

All in all, Chapter XI has served as a catalyst in the process of complete 
liberation of colonial peoples which is, without doubt, one of the great 
events in the history of our times. 

R. B. Van vER BorGHT 


Sparsa Collecta: Een Aantaal der Verspreide Geschriften van Jonkheer 
W. J. M. van Eysinga. Edited by F. M. Baron van Asbeck, E. N. van 
Kleffens, K. P. van der Mandele, and J. R. Stellinga. Leiden: A. W. 
Sijthoff, 1958. pp. vi, 551. Index. FIL 16. 


This collection of what Justice Holmes would have called fragments of 
fleece left upon the hedges of life was compiled by a distinguished group 
of Judge van Eysinga’s former students, pursuant to his permission, on 
the occasion of his eightieth birthday. It contains 67 of his contributions 
appearing in newspapers and periodicals during the past half-century, 
together with a complete bibliography of his writings. The frontispiece 
of the handsome volume is an excellent portrait of Judge van Eysinga in 
his study. This scene awakens pleasant recollections for those who have 
enjoyed the privilege of stimulating legal discussions in those hospitable 
surroundings. 

In keeping with the author’s interests, more than a dozen of the papers 
deal with Grotius. International rivers, as well as international organiza- 
tion and police, are also prominent themes. Much interesting and impor- 
tant historical information regarding the place of the Dutch nation in 
European history, as well as in recent international developments, is 
made available. Of particular value is the discussion of Dutch neutrality 
during the first World War (pp. 132-162). Of the historical studies, 
those dealing with the growth of the Dutch nation (pp. 181-203, 264-281, 
381-394), the Synod of Dort (pp. 290-323), and Oldenbarnevelt (pp. 474- 
486) are of special interest. 

Among the articles listed but not reprinted, besides some material on 
Grotius, and memorial notices about noted international jurists, there are 
some papers on termination of treaties and on the relation of treaties to 
constitutional law which might have been worthy of inclusion, if space had 
permitted. In that connection, it may be noted that Dutch law gives 
effect to treaty provisions even when in conflict with the national con- 
stitution (pp. 459-462). Likewise the international regime of free 
navigation of the Rhine is accorded precedence over Dutch legislation 
regulating water transportation by Dutch nationals in intrastate commerce 
Within their own nation (pp. 434-446). 

This volume is a fitting tribute to its eminent author and preserves in 
convenient form writings which deserve more than ephemeral publication. 


Epwarp DuMBAULD 


216 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. o4 


La Crise du Systéme de Sécurité Collective des Nations Unies 1946-1957. 
By Fernand Van Langenhove. Brussels: Institut Royal des Relations 
Internationales; The Hague: Martinus Nijhoff, 1958. pp. 272. Index. 


Fr. 250. 


-~Professor Van Langenhove was for many 
€X- 


The distinguished author 
years permanent representative of Belgium to the United Nations 
pressly disclaims the intention to present in this study a detailed history 
of the collective security system of the world organization. But he has no 
doubt admirably succeeded in redrawing the main lines of the political 
developments that invalidated the assumptions on which the system was 
originally based. Professor Van Langenhove has been equally successful 
in bringing out clearly the profound transformations of the scheme of 
Dumbarton Oaks and San Francisco caused by those political develop- 
ments. In discussing the adaptation of the system to the political realities 
and exigencies of the ‘‘ecold war,’’ the author purposely refrains from a 
critical evaluation, in terms of the Charter, of the means by which the 
adaptation was accomplished. He is content with suggesting that the in- 
stitutional changes in response to the changing social substratum of the 
organization are but another illustration of a process well known to the 
student of sociology and history of law in general. 

After recalling the political assumptions underlying the legal system of 
Dumbarton Oaks and San Francisco, the author sketches the history of the 
‘‘eold war’’ from 1945 to 1957 and shows its paralyzing effect upon the 
operation of the Security Council. He then surveys the first, somewhat 
haphazard, reactions to the destruction of the political foundation of the 
United Nations, and emphasizes the leading réle of the United States in 
the ensuing effort to remedy the defects of the world body without 
abandoning ‘‘le cadre de la Charte.’’ The fourth, and by far lengthiest 
chapter is devoted to the discussion of the gradual expansion of the powers 
of the General Assembly and the culmination of this process in the Uniting 
for Peace Resolution of 1950. It also contains a judicial analysis of th: 
nature of the coercitive powers the world parliament is wielding. The 
concluding chapter covers the complementary system of regional security 


and self-defense. 

Narrative and analysis bear the stamp of a man who has been par- 
ticipating in the making of the policies he is describing in this essay. How- 
ever, his former close association with the United Nations as an official 
spokesman of his home government also has its drawbacks. Critica! 
evaluations of Western policies for which the author would be eminent); 
qualified are more or less missing in the book. To give an example: Pro- 
fessor Van Langenhove touches upon the question of the moral authority of 
the General Assembly, but fails to deal with it as frankly and elaborately as 
its importance would require. To be sure, the reader appreciates the mo- 
tive for such reticence, but regrets it all the same that wise counsel is being 
withheld from him. One also may wonder whether some issues of thi 
‘‘eold war’’ were not more complex than the author seems ready to admit. 


Erico 
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The Year Book of World Affairs, 1959. Vol. 13. Edited by George W. 
Keeton and Georg Schwarzenberger. London: Stevens & Sons Ltd., 
1959. pp. xix, 497. Index. £2 2s. 


Whether by coincidence or by design, this thirteenth volume of the Year 
Book of World Affairs appears rather more unified in orientation of sub- 
ject matter than were its immediate predecessors, which it equals in high 
over-all caliber and in the general arrangement of articles and _ biblio- 
graphical reports. Nine of its eleven articles deal with various interna- 
tional organizations, or otherwise institutionalized or regularized interna- 
tional relationships. The papers differ widely, however, in their authors’ 
approaches and concerns, as well as in the particular institutions and 
geographic areas they treat. 

Dealing with economic affairs, Susan Strange, on the sterling area, 
gives a critical review of current policies. (Centering on political problems, 
Lord Hailey sketches the decline of colonialism in Africa as an historical 
process. Arthur P. Whitaker looks at the operations of the Organization 
of American States from the viewpoint of their advantages to the policies 
which the United States concurrently pursued in the United Nations. F. 
Parkinson speculates on future possibilities of European integration both 
beside and across the Iron Curtain, optimistically discounting Soviet- 
centered revolutionary pressures and Western countermoves except as 
subjects suitable for testing in diplomatic negotiations. 

By contrast, Max Beloff and Georg Schwarzenberger each subject some 
conspicuous recent developments to incisive conceptual analysis. Pro- 
fessor Beloff, on federalism, applies criteria drawn from the historic 
precedents of federal union to the new combinations of governments in 
Western Europe, the Commonwealth, the French Community, and else- 
where; he concludes that federalism is not the likely model for current 
schemes of international integration. Dr. Schwarzenberger, on interven- 
tion, examines its changed environment among the pressures of regional 
and bloc politics; this leads him to a basic distinction of local interventions, 
as in Hyderabad, Kashmir, Oman, and Tibet, from the hegemonial inter- 
ventions in Eastern Europe and in Guatemala, Lebanon and Jordan, and 
the hegemonial veto of intervention in Suez. 

While none of these articles is primarily legal, the subject matter of all 
of them, and the concepts in the last two in particular, are the concern of 
international lawyers as well. Of the remaining two articles, which are 
wholly outside this field of regional, imperial or bloc institutions, one deals 
With basie theories of international relations and the other with interna- 
tional law. Kenneth W. Thompson lucidly presents the development of 
American thought on international affairs in this century as the emergence 
of central ordering concepts of politics, singling out the writings of Rein- 
hold Niebuhr, Nicholas J. Spykman, and Hans J. Morgenthau and parallel 
comments from Walter Lippmann and from George F. Kennan and his 
former colleagues. D. H. N. Johnson treats the proceedings and results 
of the 1958 Geneva Conference on the Law of the Sea comprehensively but 
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more summarily than did the papers on some of its phases in this JOURNAL. 
He indicates the réle of political motivations, though not of some of the 
military considerations, and he comments suggestively on matters the 
Conference has left open. Thus he observes that the three-mile rule is 
becoming obsolete, though it has not yet been replaced, and that this makes 
the more urgent an affirmation of free passage through territorial waters. 


Kurt WILK 


The Indian Yearbook of International Affairs. Edited by Charles Henry 
Alexandrowicz. Madras: University of Madras, 1956-1958. Vol. V: 
1956. pp. xii, 388. Index. Rs. 10; Vol. VI: 1957. pp. x, 516. Rs. 15. 


The Indian Yearbook of International Affairs, which is published an- 
nually under the auspices of the Indian Study Group of International Law 
and Affairs of the University of Madras, has established an enviable reputa- 
tion as one of the main channels through which current Indian thought on 
international law and international relations becomes available to the 
Western world. These two volumes will maintain and enhance this 


reputation. 

Where the general level is so high and so well maintained it is somewhat 
invidious to single out particular articles as of special interest, but a few 
exceptions are permissible. In the 1957 volume Mr. T. S. Rama Rao 
of the University of Madras contributes a survey of ‘‘Some Problems of 
International Law in India,’’ which is a particularly thorough analysis of 
Indian state practice, especially during the period subsequent to 1947; if 
kept up to date in future this survey would be of inestimable value. In 
the same volume Mr. C. 8S. Venkatachar, who is Secretary to the President 
of India, contributes an article on ‘‘Indian Nationalism in relation to the 
Cultural Diversity of the Indian People,’’ which offers a penetrating 
analysis of the historical background of the unity and diversity of India. 
Mr. M. Anantanarayanan, now a Justice of the Madras High Court, writes 
in 1956 on ‘‘Some Juristic Norms and the Indian Constitution,’’ and in 
1957 on ‘‘Natural Law within the Framework of Hindu Jurisprudence. ’ 
The reception of English law in India is dealt with in a paper contributed 
to the 1956 volume by Mr. M. Patanjali Sastri, formerly Chief Justice of 
India, and by a fuller report in the 1957 volume by Mr. K. Lipstein, who 
was reporter on the subject at the International Conference of Comparative 


Law at Barcelona. 

Three main groups may be distinguished among the other articles. 

One group consists of articles dealing historically with the Indian con- 
tribution to international law from remote to recent times. These in- 
clude, in the 1956 volume, articles by Professor T. M. P. Mahadevan on 
‘*Kautilya on the Sanctity of Pacts,’’ by Professor K. K. Pillay on ‘‘Re- 
lations between the East India Company and Bengal (1634-1764),’’ and 
by M. K. Nawaz on ‘‘Some Legal Aspects of Anglo-Mogul Relations’’; in 
the 1957 volume M. K. Nawaz contributes a further article on ‘‘The Law 
of Nations in Ancient India,’’ Professor Alexandrowicz writes on ‘‘The 
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Discriminatory Clause in South Asian Treaties in the Seventeenth and 
Eighteenth Centuries,’’ and Dr. Rahimuddin Kemal on ‘‘The Evolution of 
British Sovereignty in India.’’ 

A second group consists of articles by both Indian and foreign writers 
on current international problems of legal character in which India has 
some special interest, or in respect of which she has a distinctive point of 
view. In the 1956 volume Mr. Nagendra Singh writes on ‘‘The Right of 
Self-Defence in Relation to the Use of Nuclear Weapons,’’ Mr. K. Narayan 
Rao on ‘‘The Problem of Goa,’’ and Professor Alexandrowicez on ‘‘The 
Legal Position of Tibet’’; in the 1957 volume Professor F. J. Berber 
writes on ‘‘The Indus Water Dispute.’’ 

The third group of articles represents an important contribution to the 
contemporary study of the comparative constitutional law of Asian 
countries. It consists of articles in the 1956 volume on ‘‘The Pakistan 
Constitution’’ by Professor Alan Gledhill, on ‘‘Some Aspects of Burmese 
Constitutional Law’’ by N. A. Subramaniam, and on ‘‘Constitutional De- 
velopments in Post-War Japan’’ by Professor Hanji Kinoshita, followed by 
an article in the 1957 volume on ‘‘The Constitution of the Philippines’’ by 
K. Narayana Rao. 

A particularly useful feature of these volumes is the inclusion of digests 
of decisions of the Indian courts relating to public and private inter- 
national law and constitutional law. The reviews of books published in 
India are also of special interest to the Western reader as a guide to the 
growing Indian literature on international and constitutional law and 


international affairs generally. 
C. W. JENKs 


Arms Control and Inspection in American Law. By Louis Henkin. Fore- 
word by Philip C. Jessup. New York: Columbia University Press, 1958. 
pp. xiv, 290. Table of Cases. Bibliography. Index. $5.50. 


Professor Louis Henkin ealls his book essentially a memorandum of law, 
an examination of problems which arms control and inspection may raise 
under the Constitution and law of the United States (p. 3). The book 
fully meets the requirements of a good lawyer’s memorandum of law, and 
it does some other things as well. 

Responsible government officials in the United States (as in the other 
great Powers) approach the idea of limitation of armament and disarma- 
ment from the point of view of arms control and inspection. Support for 
this approach by those outside the Executive, observes Henkin, is hardly 
based on wide knowledge or deep understanding of government positions. 
The book presents an introduction to such understanding. In this sense 
it is an essay on practical methods of approach to the concept of disarma- 
ment, given the power pattern of the world today and the distrust between 
the Soviet Union and the United States. Henkin recognizes the attitude 
: the Soviet Union as a major obstacle to the control of armaments, but 

adds: 
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But we must guard also against obstacles in ourselves. If the Soviet 
Union were to make important concessions toward reasonable agree- 
ment, there might still be reluctance in the United States, and oppo- 
sition in important circles to substantial reduction and control of 


armaments. (p. 156.) 


He suggests that the best defense may be to remove the offensive power of 
those whom this country fears. Thus he begins and ends his book on the 
theme that it is the citizen and his leaders who can bring about arms 
control. Law in vacuuo cannot bring it about. 

An international control administration would be part of any arms 
control scheme of the sort the United States is seeking. The chapter on 
this subject (VII) suggests that any system of international regulatio 
should deal as far as possible with the United States Government and its 
officials, and correspondingly the Soviet Government would stand between 
the international government and its citizens. Henkin then looks at how 
the administration might be required to go beyond this and have direct 
contact with business and the citizen. He analyzes the precedents for 
such regulation, and the international administrative law that is already 
in existence in the European Economic Community, for example. Her 
he faces the question of international administration as a delegation o! 
Federal power, and requirements of procedural due process. 

An essay on Constitutional Law (Chapter III) points up the issues whic! 
an arms control treaty signed by the President, consented to by the Senat: 
and then ratified and promulgated would present. He begins with th: 
power of the Federal Government to control arms and the treaty-making 
power in relation to this. Then he considers the possibility that an arm: 
control treaty might contain a provision eliminating the power of a 
parties to denounce, or breach it. He concludes that since sovereigz 
nations possess the power to breach their treaties, such an approach wou 
not be effective, absent ‘‘a supranational law requiring the specific per- 
formance of treaties, and backed by a police power capable of enforcine 
it’’ (p. 32). Hence he puts forward the possibility of a treaty provisio 
permitting denunciation on notice, since the knowledge of the possibilit 
of retreat might encourage states to enter, and discourage clandestu 
violation. 

Perhaps the sampling in this note has illustrated how the author digs 
into the relationships between law in the domestic sector and the interné 
tional sector; the effect of an international organization in the securit 
area on the United States Government at all levels; and the relationship: 


of world polities and law. 
Henkin has written a well-documented book, of depth, ideas, courag 
and solid scholarship. And he has written it well. It is literate, lean a0 


readable, mercifully free of jargon. It puts him among those from wh! 


we can expect future insights. 


JAMES N. HYDE 
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21-23), John W. Hanes, Jr.; Trade and Aid in the Underdeveloped Countries (pp. 32- 
33), Douglas Dillon; The Rostow Doctrine (pp. 52-53), London Economist. 

——, November, 1959 (Vol. 36, No. 11). Interpretive Diplomacy (pp. 23-24), Andor 
Klay. 

INTERNATIONAL AFFAIRS, September, 1959 (No. 9). The Soviet Union, the Unit 
States and the Fate of Peace (pp. 3-6); This Historic Anomaly Must Be Removed ()y 
7-12), A. Yerusalimsky; The Post-War Disarmament Problem (pp. 13-17), V. Kirillo\ 
The Chinese People’s Republic and Its Lawful Rights in the U.N. (pp. 18-22), G 
Zhukov; An Instrument of Military Gambles and Provocation (Five Years of SEATO 
(pp. 32-38), K. Vladimirov and A. Yefremov; Suez War after Three Years (pp. 39-44 
R. Palme Dutt; Equal Representation (pp. 45-48), E. Korovin; Social-Democracy an 
International Problems (pp. 49-54), T. Timofeyev; The Soviet Union and Swedis 
Neutrality in the Second World War (pp. 66-71), M. Andreyeva and K. Dmitrieva 
The Western Powers and the Outbreak of the War in Europe (pp. 72-78), A. Nikono\ 
Military Bases and American Strategic Doctrine (pp. 79-85), B. Teplinsky; We Shoula 
Know Each Other Better (pp. 86-87), V. Mulin; Trade War Grows in Intensity (pj 
88-89), G. Shishkin; Provocation in Kirkuk (pp. 92-93), S. Danilov; Dangerous Policy 
(pp. 94-95), V. Andreyev. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, July, 1959 (Vol. 8, No. 3). Ti 
Rule of Law in Communist Europe (pp. 465-485), A. K. R. Kiralfy; The Hague Co 
ventions on Private International Law, Public Law and Public Policy (pp. 506-52: 
K. Lipstein; The Utilisation of the Nile Waters (pp. 523-558), R. K. Batstone; //a, 
Draft Conventions on the Legalisation of Foreign Documents and the Form of Wills 
(pp. 559-568); Adoption Act, 1958: Some Conflict Implications (pp. 569-576), Ed 
ward J. Griew. 


INTERNATIONAL Lasourk Review, September, 1959 (Vol. 80, No. 3). The Forty 


third Session of the International Labour Conference, Geneva, June 1959 (pp. 203-230 
Safeguards for Crew Members of the Nuclear Ship ‘‘Savannah’’ (pp. 236-249), Richare 
P. Godwin, William A. Hepburn and Paul E. Carrico. 

INTER-PARLIAMENTARY BULLETIN, 1959 (Vol. 39, No. 3). The 48th Inter-Parlw 
mentary Conference at Warsaw August 27 to September 4, 1959 (pp. 84-122); After 
the Lima Conference (pp. 124-126). 

JOURNAL DU DroiT INTERNATIONAL (CLUNET), July-September, 1959 (Vol. 86, No 
3). Quelques Observations sur les Difficultés rencontrées lors du Réglement judiciav 
des Différends nés du Commerce entre les Pays da Structures €conomiques et social 
différentes (pp. 638-684), Jaroslav Zourek; De la Compétence en matiére de Liquidat 
des Sociétés étrangéres en Angleterre (pp. 687-775), L. J. Blom-Cooper; Bulletin « 


Jurisprudence frangaise (pp. 776-817), Jean-Denis Bredin, Berthold Goldman 3% 
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André Ponsard; Bulletin de Jurisprudence autrichienne (pp. 835-881), Ignaz Seidl 
Hohenveldern; Chronique de Jurisprudence frangaise (pp. 818-833), P. Chardenon. 

JOURNAL OF Pubic Law, 1959 (Vol. 8, No. 1). Internationalization of the Danube: 
A Lesson in History (pp. 125-154), Stephen Gorove. 

JUGOSLOVENSKA REVIJA ZA MEDUNARODNO PRAVO, 1959 (Vol. 6, No. 1). Govor o 
unutrasnjem razvitku Jugoslavije i o medunarodnim odnosima i koegzistenciji, odrzan 
prilikom promocije za pocasnog doktora prava Univerziteta ‘‘ Padadaran’’ u Bandungu 
(pp. 1-13), Josip Broz-Tito; Problem poslodavackih pretstavnika iz socijalistickih 
zemalja u Medunarodnoj Organizaciji rada (MOR) (pp. 18-43), Borislav Blagoev; 
Nadvazdusni prostor i Medunarodno pravo (pp. 47-58), Borko Nikolajevié; Prilog 
raspravljanju o pravnoj prirodi i ulozi Medunarodnog prava (pp. 60-73), Aleksandar 
MagaraSevi¢; Periodizacija diplomatske istorije Srbije (pp. 73-83), Bogdan Popovi¢; 
Vlada u izbeglistvu—njen pravni status i ovlaséenja (pp. 84-102), Miodrag Jovitié; 
Sveopsta Deklaracija o pravima éoveka i jugoslovensko gradansko pravo i Zakono- 
davstvo (pp. 104-109), Adam Lazarevié; O stvaranju medunarodnog suda za resavanje 
sporova iz vazduhoplovnog privatnog prava (pp. 109-115), Mihailo Smirnov; Radio- 
smetnje t Medunarodna Odgovornost Drzave (pp. 115-119), Zvonimir Urem; Uloga 
Crne Gore u Medunarodnom Posredovanju na Kritu (pp. 119-121), Llija Radosavovié; 
Sergej_ Borisovié Krilov—In Memoriam (p. 122), Milan Sahovi¢é; Medunarodna 
Organizacija civilne zastite (pp. 125-127), Bo&sko Jakovljevié; XIV Svetski Postanski 
Kongres (pp. 127-130), Milomir Lj. Mi¢i¢é; Nova Konvencija o Priznanju i Izvrsenju 
Inostranih Arbitraznih Odluka (10 Juna 1958) (pp. 131-133), Mirko Besarovié¢. 

—, 1959 (Vol. 6, No. 2). La Yougoslavie—Pays Maritime—dans l’Evolution des 
Relations Internationales (pp. 162-169), Vladislav Brajkovi¢é; Pred Drugu Pomorsku 
Diplomatsku Konferenciju (pp. 170-175), Milan Barto’; Kodifikacija i Novi Razvoj 
Medunarodnog Prava u Zenevskoj Konvenciji 0 Otvorenom moru od 1958 (pp. 178-185), 
Emilio Pallau; Ultima Ratio (pp. 186-192), Juraj Andrassy; Medunarodnopravno 
Priznanje Takozvanih Istoriskih Voda i Zaliva (pp. 194-197), Predrag Nikolié¢; 
Kolizijska Pravila za Ugovore u Pomorskom Prijevozu i Nasa Kodifikacija (pp. 198- 


204), Natko Katitié; Imunitet DrzZavnih Brodova u Svetlu Zenevske Kodifikacije o 
Pomorskom Pravu iz 1958 Godine (pp. 206-213), Andrija Suc; Postanski Brod u 
Medunarodnom Pravu za Vrijeme Mira (pp. 215-219), Vladimir Ibler; Izjednacenje 
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Steéajnog Prava, Odnosno Medunarodna Konvencija o Insolventnosti (pp. 22 
Sre¢ko Zuglia; Diplomatska Pozadina Ujedinjenja Srbije i Crne Gore (pp. 227-258), 
Vojislav J. Vutkovié; Sudski Imunitet u Medunarodnom Pomorskom Pravu u Praksi 
Americkih Sudova (pp. 5 269), Miodrag Sukijasovi¢é; Najnoviji Razvoj Medunarod 
nog Atomskog Prava s Obzirom na Odgovornost za Pomorski Prijevoz (pp. 270-273), 
Natko Katitié, 

MicnigaAN Law Review, November, 1959 (Vol. 58, No. 1). International Conflict of 
Laws—Title to Chattels—‘‘ Act of State’’ Doctrine (pp. 100-122), John C. Peters. 

New Times, September, 1959 (No. 36). Majority and Minority Opinion (pp. 8-10), 
N. Sergeyeva. 

——, September, 1959 (No. 38). Hopes and Prospects (p. 1); Earth-Moon (pp. 2 
3); The Rocket of Peace (pp. 4-5), E. K. Fyodorov; Interplanetary Travel Soon a 
Reality (pp. 5-6), L. I. Sedov; Cold Shades of Cold War (pp. 7-8), David Zaslavsky ; 
The Committee of Ten and Disarmament Prospects (pp. 9-10), N. Arkadyev; The Plot 
against the People of Laos (pp. 11-12), Y. Bochkaryov. 

——., September, 1959 (No. 39). The Americans and Us (pp. 1-4), N. Sergeyeva; 
‘A Meeting of Benefit to the Whole World’’ (pp. 5-7), S. Menshikov; Mankind’s 
Great Hope (pp. 7-9), N. Arkadyev. 

——, October, 1959 (No. 40). Great Ideals Must Triumph (pp. 1-2); Thirteen 
Days That Stirred America (pp. 3-8), N. Sergeyeva; G.D.R.—A Factor in World Policy 
‘pp. 10-12), D. Melnikov; Conquest of the Moon (pp. 14-15, 26), Felix Siegel; 
Alternative to War (pp. 16-18), I. Yermashov. 

——, October, 1959 (No. 41). Cardinal Idea of the Times (pp. 1-2); Total Dis- 
armament and Control (pp. 10-12), N. Arkadyev; European Integration and the Small 


225 
| 
r 
les 


226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 54 


Countries (pp. 12-16), Stanislav Menshikov; In Quest of a New Policy (pp. 17-18), 
V. Levin. 

, October, 1959 (No. 42). The United Nations and General Disarmament (pp. 
1-2) ; Post-Visit Views (pp. 4-6), S. Menshikov; Evil Theory (pp. 15-17), E. Maximov. 

——, October, 1959 (No. 43). The Old and the New (pp. 1-2); The Impact of N. 8. 
Khrushchov’s U. S. Visit (pp. 3-5), L. Sedin; The United Nations Today (pp. 6-8), 
I. Chernyshov. 

, October, 1959 (No. 44). Victory in Outer Space (pp. 1-2); The Outlook for 
Soviet-American Trade (pp. 5-7), D. Kostyukhin; Philippines—‘‘The Spirit of 1898’’ 
(pp. 15-16), L. Skomorokhov; The Red Cross—A Factor of Peace (p. 16), G. Miterev. 

—., November, 1959 (No. 45). Victorious Ideas (pp. 1-2); Banner of Peace (pp. 
3-4), L. Leontyev; Reply to Opponents of Disarmament (pp. 10-11), Observer; Two 
Worlds Converse (pp. 12-14), Yuri Zhilin; Oil Octopus (pp. 19-20), P. Yaminsky; 
Marking Time (p. 31), V. Kedrov. 

Po.titicA INTERNACIONAL, May-June, 1959 (No. 43). Bases Socioldégicas de la 
Politica Internacional (pp. 9-29), Enlar; Conferencias de los ‘‘Grandes’’ y Neutraliza- 
cién de Alemania (pp. 31-51), Jaime Menéndez; Malestar Politico en el Caribe y en 
Centroamérica (pp. 53-91), Camilo Barcia Trelles; El G. A. T. T., ese Desconocido 
(pp. 95-107), Manuel Fuentes Yrurozqui; La XXVII Reunidén del Consejo Econémico 
y Social de las Naciones Unidas (pp. 109-118), C. de Beniparrell; La Situacién Actual 
de los Paises Subdesarrollados (pp. 119-130), Leandro Rubio Garcia; Las Relaciones 
Anglo-Etiopes y el Problema de la ‘‘ Gran Somalia’’ (pp. 131-139), Julio Cola Alberich; 
El Japon ante Oriente Medio y la Rehabilitacién Afroasidtica (pp. 141-147), Rodolfo 
Gil Benumeya; La Politica Internacional durante los Meses de Mayo y Junio de 1959 
(pp. 151-156), Fernando Murillo Rubiera. 

POLITISCHE STUDIEN, September, 1959 (Vol. 10, No. 113). Perspektiven (pp. 565- 
568), Hans Lehmann; Die Deutschen Generale und Hitlers Kriegspolitik (pp. 569- 
583), Karl Otmar Frhr. von Aretin. 

, October, 1959 (Vol. 10, No. 114). Perspektiven (pp. 633-638), Hans Lehmann; 
Uber die Grodssenordnung der Staaten im Heutigen Weltsystem (pp. 639-651), Bernhard 
Knauss; Red Boss in U. 8S. A. (pp. 652-653), Giinter Olzog; Frieden durch Gerechtig- 
keit. Die Ethisch-Rechtlichen Grundlagen der Internationalen Politik nach der Lehre 
Papst Pius XII (pp. 664-669), Adolf Siisterhenn. 

PrAvny Oxszor, 1959 (Vol. 42, No. 7). Problém Zdpadného Berlina (pp. 417-440), 
N. Reintanz; Pozdmky k Niektoriim Tézam Programu SKJ z Hl’adiska Medzindrodného 
(pp. 445-447), Jan Azud. 

, 1959 (Vol. 42, No. 8). Niektoré Aktudlne Otdézky zo Sovietskeho Pozemkového 
a Kolchozného Préva (pp. 449-453), N. D. Kazancev; Melioraéné Drugstvé—Novd 
Forma Medzidrugstevnej Kooperdcie (pp. 454-463), Jozef Soltész. 

REVISTA DO SERVICO PUBLICO, May, 1959 (Vol. 83, No. 2). 0. Dominio Aéreo do 
Estado e o Espago Sideral (pp. 197-203), Vasco Ribeiro da Costa. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SorTILe), July-September, 1959 (Vol. 37, No. 3). Etablissement d’une Cour Criminelle 
Internationale (pp. 237-243), V. Vespasien Pella; Le Nouveau Droit Pénal International 
(pp. 244-266), Jean Graven; Les Rapports entre le Droit Interne et le Droit Inter- 
national (pp. 267-273), A. Riza Gullu; International Delinquency—A Suggestion (pp. 
274-280), Elizabeth Thorneycroft; L’Observation Judiciaire Internationale et le Procés 
de Manolis Glezos (pp. 281-286), Eugéne Aroneanu. 

REVUE DU Droit PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
July-August, 1959 (Vol. 75, No. 4). Revue de Jurisprudence Frangaise en Matiére 
Internationale (pp. 812-839), André Gervais. 

REVUE CRITIQUE DE Drorr INTERNATIONAL Privé, April-June, 1959 (Vol. 48, No. 2). 
La Nationalité Etrangére devant le Juge Frangais (pp. 201-235), Jean Derruppé; Le 
Marché Commun au regard du Droit International Privé (pp. 237-258), René Savatier; 
L’Arrét Boll de la Cour Internationale de Justice et sa Contribution a la Théorie du 
Droit International Privé (pp. 259-276), Henri Batiffol and Ph. Francescakis; Comite 
Frangais de Droit International Privé (pp. 394-396), Pierre Bellet. 
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RivisTa DI Dirirro INTERNAZIONALE, 1959 (Vol. 42, No. 3). Sovranitd Territoriale, 
atti di Disposizione di Territori ed Effettivita in Diritto Internazionale (pp. 401-425), 
Giuseppe Sperduti; La Convention de La Haye sur la Tutelle des Mineurs devant la 
Cour Internationale de Justice (pp. 426-449), Martha Weser; La Sovranita nei Territori 
in Amministrazione Fiduciaria (pp. 450-468), Giorgio Badiali; La Prova della Sentenza 
Straniera (con particolare riguardo al Diritto Uruguayano) (pp. 469-474), Adolfo Gelsi 
Bidart; Il Caso del Lidice e il Contrabbando di Guerra in Tempo di Pace (pp. 475-483), 
Benedetto Conforti; Sul Rapporto fra l’Art. 10 della Convenzione di Bruxelles Relativa 
alla Polizza di Carico e l’Art. 25 della Disposizioni sulla Legge in Generale (pp. 499- 
502), Antonio Malintoppi; Sulla Qualificazione degli Atti Giurisdizionali Stranieri 
(pp. 506-510), Pasquale Paone; L’Assistenza Legale nelle Azioni per Alimenti 
all’Estero (pp. 524-528), Francesco Durante. 

SOVETSKOE GOSUDARSTVO I PRavo, 1959 (No. 8). Some Legal Problems of Disarma- 
ment Control (pp. 91-101), A. I. Poltorak and I. G. Usachev; A Great Headway in the 
Fight for Peace and Democracy (pp. 102-104); K. P. Gorchenin and P. I. Kudriavtsev. 

, 1959 (No. 9). On Various Trends in the Development of Federation System 
in Foreign States (pp. 62-71), B. S. Krylov; On the History of Sweden’s Neutrality 
(pp. 72-78), Yu A. Egorov. 

——, 1959 (No. 10). The International Association of Legal Science Must Serve 
the Cause of Peace and Progress (pp. 60-69), P. 8. Romashkin and S. L. Zivs. 

SUDETEN BULLETIN, September, 1959 (Vol. 7, No. 9). Soviet Aims and German 
Unity (pp. 169-173), Franz Josef Strauss; A Soviet Gimmick to Block Reunification 
(pp. 173-175), Wilhelm Grewe; Minority Problems are Majority Problems (pp. 175- 
177), Ernst Paul; Danube’s New Role in Austrian Industry (pp. 178-181), Anne Fritz. 

, October, 1959 (Vol. 7, No. 10). Minorities and Their Rights (pp. 193-195), 
Sean Flanagan; Germany East of Oder and Neisse (pp. 198-202), Bolko von Richthofen; 
A Lesson for the Peace Makers (pp. 202-204), M. Schweitzer; European Market and 
World Economy (pp. 204-208), Karl L. Herezek. 

——, November, 1959 (Vol. 7, No. 11). The Tug of War for Europe (pp. 217- 
219), Rudolf Lodgman v. Auen; The ‘‘ Acadians’’ of Central Europe (pp. 220-222), 
Mary C. Wuschek; Secret Concentration Camps in CSR (pp. 222-224), Heinrich Kern; 
Red Water in the Baltic Sea (pp. 225-228), Richard Weishar. 

UKRAINIAN Review, Autumn, 1959 (Vol. 6, No. 3). Hast, West and Centre (pp. 3- 
4), Maj. Gen. Richard Hilton; A Step Forwards in the Policy of the USA (pp. 5-6); 
What and How? (pp. 6-11), Jaroslaw Stetzko; The Battle of Poltava (pp. 49-67), 
Jan Tokarzewski-Karaczewicz. 

Unitep Nations Review, September, 1959 (Vol. 6, No. 3). The Developing Role of 
the United Nations (pp. 8-18), Dag Hammarskjold. 

, October, 1959 (Vol. 6, No. 4). Man and Outer Space (pp. 16-21); Earth’s 
Last Frontier—The Ocean (pp. 28-32); The International Telecommunication Union 
and Our World (pp. 33-35), Gerald C. Gross. 

, November, 1959 (Vol. 6, No. 5). The Rights of the Child (pp. 20-21); The 
United Nations Library (pp. 22-23); The Palestine Refugees (pp. 24-26). 

Unirep States NavaL INSTITUTE PRocEEDINGS, October, 1959 (Vol. 85, No. 10). 
The Soviet Drive for Sea Power (pp. 67-71), Capt. Daniel J. Garrison; The U.S.S.R. 
and the I.M.C.0.: Some Preliminary Observations (pp. 75-79), Alvin Z. Rubinstein. 

——, November, 1959 (Vol. 85, No. 11). Soviet Maritime Expansion in the Pacific 
(pp. 56-59), James H. Guill; The Red Cross Serves All Hands (pp. 78-81), Lt. Comdr. 
William E. Beall. 

——, December, 1959 (Vol. 85, No. 12). The Naval Officer’s Role in Politico- 
Military Affairs (pp. 53-59), Capt. William M. Kaufman; The Future of Our ‘‘ Alli- 
ance’’ with Spain (pp. 60-65), Alvin J. Cottrell; Scapa Flow (pp. 76-85), Vice Admiral 
Friedrich Ruge, G.F.N. 

Wortp AFrairs, Fall, 1959 (Vol. 122, No. 3). The Gestures at Geneva (p. 70), 
Denys P. Myers; Peace in Our Time (pp. 71-73), Francis B. Sayre; Inter-Americanism 
for Canada? (pp. 74-76), Marcel Roussin; ‘‘ Protracted Conflict’’ and the National 
Strategy Seminar (pp. 78-79), Anthony T. Bouscaren; Thomas Hobbes and the ‘‘Cold 
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War’’ (pp. 79-80), Albert A. Blum; Disarmament or Deterrence (pp. 83-86), Josephine 
W. Pomerance. 

WoRLD JUSTICE, September, 1959 (Vol. 1). World Justice (pp. 15-34), L. Janssens; 
Events § Trends (pp. 83-119), Jean Ladriére. 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, September, 
1959 (Vol. 24, No. 2). Die Volimacht fiir Schuldrechtliche Geschafte im Deutschen 
Internationalen Privatrecht (pp. 201-221), Ernst von Caemmerer; Zur Auslegung und 
Bewertung der Genfer Schiedsabkommen von 1923 und 1927 (pp. 222-251), Ernst 
Mezger; Usages Commerciaux et Loi en Droit Frangais (pp. 252-258), Roger Houin; 
Mercantile Usage and Custom (pp. 259-269), B. A. Wortley; Niederlandische Recht- 
sprechung zum internationalen Privat- und Prozessrecht 1955-1958 (pp. 270-325), Georg 
Czapski. 

ZEITSCHRIFT FUR LUFTRECHT, October, 1959 (Vol. 8, No. 4). Die Haftung fiir 
Drittschiden beim Betrieb Militérischer Luftfahrzeuge nach dem Luftverkehrsgesetz 
(pp. 329-363), Alfred Rudolf; Luftfahrzeugrolle und Luftfahrzeugregister (pp. 364- 
367), Georg. W. Rehm; Das Luftrecht in Jugoslawien (pp. 368-374), M. Smirnoff. 


ELEANOR H. FINCH 
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OFFICIAL DOCUMENTS 


UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORK OF ITS ELEVENTH SESSION, APRIL 20-JUNE 26, 1959 * 


CHAPTER 


ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly Resolution 174 (11) of 21 November 1947, and in accordance 
with the statute of the Commission annexed thereto, as subsequently 
amended, held its eleventh session in Geneva, from 20 April to 26 June 
1959. The meetings were, apart from the first two held at the European 
Office of the United Nations, held at the International Labour Office by 
courtesy of the Director-General of the International Labour Organisation. 
The work of the Commission during the present session is described in the 
present Report. Chapter II of the Report contains a first ‘‘section’’ of a 
Code on the Law of Treaties, comprising a definition of the scope of the Code 
and a number of articles which will be part of a first chapter of the Code, 
dealing with the validity of treaties. There is also a commentary on the 


articles. Chapter III contains the first nineteen articles of a draft on 
Consular Intercourse and Immunities, together with a commentary on 
those articles. Chapter IV deals with certain administrative and other 


matters. 
I. MEMBERSHIP AND ATTENDANCE 
2. The Commission consists of the following members: 


Name Nationality 


Mr. Roberto Ago Italy 

Mr. Rieardo J. Alfaro Panama 

Mr. Gilberto Amado srazil 

Mr. Milan Bartos Yugoslavia 

Mr. Douglas L. Edmonds United States of America 

Mr. Nihat Erim Turkey 

Sir Gerald Fitzmaurice United Kingdom of Great Britain and 
Northern Ireland 

Mr. J. P. A. Francois Netherlands 


"U.N. General Assembly, 14th Sess., Official Records, Supp. No. 9 (A/4169). For re- 
ports of the International Law Commission covering its previous sessions, see Supplements 
to this JouRNAL, Vol. 44 (1950), pp. 1, 105; Vol. 45 (1951), p. 103; Vol. 47 (1953), p. 1; 
Vol. 48 (1954), p- 1; Vol. 49 (1955), p. 1; and Official Documents, Voi. 50 (1956), 
P- 190; Vol. 51 (1957), p. 154; Vol. 52 (1958), p. 177; Vol. 53 (1959), p. 230. 
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Mr. F. V. Garcia Amador Cuba 

Mr. Shuhsi Hsu China 

Mr. Thanat Khoman Thailand 

Mr. Faris El-Khouri United Arab Republic 
Mr. Ahmed Matine-Daftary Iran 

Mr. Luis Padilla Nervo Mexico 

Mr. Radhabinod Pal India 

Mr. A. E. F. Sandstrém Sweden 

Mr. Georges Scelle France 

Mr. Grigory I. Tunkin Union of Soviet Socialist Republics 
Mr. Alfred Verdross Austria 

Mr. Kisaburo Yokota Japan 

Mr. Jaroslav Zourek Czechoslovakia 


3. On 1 May 1959 the Commission elected Mr. Nihat Erim of Turkey to 
fill the casual vacancy caused by the resignation of Mr. Abdullah El-Erian 
during the previous session. Mr. Erim attended the meetings of the Com- 
mission from 1 June onwards. 


II. OFFICERS 


4. At its 479th meeting on 20 April 1959, the Commission elected the 
following officers: 

Chairman: Sir Gerald Fitzmaurice ; 

First Vice-Chairman: Mr. Shuhsi Hsu; 

Second Vice-Chairman: Mr. Ricardo J. Alfaro; 

Rapporteur: Mr. J. P. A. Frangois. 

5. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
of the Commission. 


Ill, AGENDA 


6. The Commission adopted an agenda for the eleventh session consisting 
of the following items: 


1. Filling of casual vacancy in the Commission (Art. 11 of the statute). 

. Consular intercourse and immunities. 

. Law of treaties. 

. State responsibility. 

. General Assembly Resolution 1289 (XIII) on relations between 
states and inter-governmental organizations (adopted in connexion 
with the General Assembly’s consideration of the Draft Articles on 
Diplomatic Intercourse and Immunities). 

. Date and place of the twelfth session. 

. Planning of future work of the Commission. 

. General Assembly Resolution 1272 (XIII) on control and limitation 
of documentation. 

. Other business. 
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7. In the course of the session the Commission held forty-seven meetings. 
It considered all the items on its agenda. With regard to item 2, it will 
be recalled that at its previous session the Commission had decided to place 
the subject of consular intercourse and immunities first on the agenda for 
the present session with a view to completing at this session a provisional 
draft for circulation to governments together with a request for their 
comments.‘ However, the unavoidable absence from the Commission for 
almost half the session of the special rapporteur for this subject, Mr. 
Jaroslav Zourek, resulting from his duties as ad hoc judge on the Inter- 
national Court of Justice, made it impossible to accomplish this aim during 
this session. The subject has been given first priority for the next session 
(see pars. 29-30 below). It is hoped, therefore, that a complete first draft 
will be included in the report covering the twelfth session and that govern- 
ments will be in a position to submit their comments prior to the thirteenth 
session in 1961 so as to enable the Commission to fulfil its original inten- 
tion * of submitting the final draft to the General Assembly in its report 
covering that session. The results of the work of the Commission on this 
item during the present session are contained in Chapter III. The results 
of the work of the Commission on item 3 (Law of treaties) are contained 
in Chapter II. With regard to item 4, at its 512th and 513th meetings the 
Commission held a brief discussion on the subject of state responsibility. 
It heard a report from the representatives of the Harvard Law School 
of the work currently being undertaken by the School on this subject. 
With regard to items 5 and 8, the Commission took note of the resolutions 
of the General Assembly referred to in those items and, in relation to item 
5, decided that this question would be taken up in due course. Certain 
administrative and other questions are dealt with in Chapter IV. 


Cuapter II 


LAW OF TREATIES 


I. GENERAL OBSERVATIONS 
A. HistoricaAaL SUMMARY OF THE SUBJECT 


8. At its first session, in 1949, the International Law Commission placed 
the subject of the ‘‘Law of treaties’? amongst the topics listed in para- 
graphs 15 and 16 of its report for that year * as being suitable for codifica- 
tion; and also decided * to give this subject priority treatment. However, 
while the Commission has been able to complete the other subjects selected 
for priority treatment, it has hitherto been prevented from seriously taking 
up the subject of the law of treaties. Amongst the reasons for this may 
be mentioned the various special tasks assigned to the Commission by the 
General Assembly; the necessity for completing subjects like the law of 


1 Official Records of the General Assembly, 13th Sess., Supp. No. 9 (A/3859), par. 57. 
2 Ibid., par. 61. 

*Ibid., 4th Sess., Supp. No. 10 (A/925). 

*Ibid., pars. 19-20. 
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sea and diplomatic intercourse and immunities which were required 
consideration by the Assembly; and also delays inevitably entailed by 
changes which have taken place in the office of special rapporteur for 
topic of the law of treaties. 

The early dealings of the Commission with the subject of the law of 


treaties can best be seen from the following passages taken from previous 


reports of the Commission : 


REPORT FOR 1950 5 


160. At its first session the International Law Commission elected as 
special rapporteur for the law of treaties, Mr. James L. Brierly, who 
prepared a report (A/CN.4/23) on the topic for the second session ot 
the Commission. The Commission devoted its 49th to 53rd meetings to 
a preliminary discussion of this report with a view to assisting the 
special rapporteur in the continuance of his work between the second 
and third sessions of the Commission. The Commission also had 
available replies of Governments to a questionnaire addressed to them 
under Article 19, paragraph 2, of its Statute (A/CN.4/19, part I, A). 

161. The Commission devoted some time to a consideration of the 
scope of the subject to be covered in its study. Though it took a 
provisional decision that exchanges of notes should be covered, it did 
not undertake to say what position should be given to them by the 
special rapporteur. A majority of the Commission favoured the ex- 
planation of the term ‘‘treaty’’ as a ‘‘formal instrument’”’ rather than 
as an ‘‘agreement recorded in writing.’’ Mention was frequently) 
made by members of the Commission of the desirability of emphasizing 
the binding character of the obligations under international law 
established by a treaty. 

162. A majority of the Commission were also in favour of including 
in its study agreements to which international organizations are parties. 
There was general agreement that, while the treaty-making power of 
certain organizations is clear, the determination of the other or- 
ganizations which possess capacity for making treaties would need 
further consideration. 


REPORT FOR 1951 ® 


74. At the third session of the Commission, Mr. Brierly presented a 
second report on the law of treaties (A/CN.4/43). In this report, the 
special rapporteur submitted a number of draft articles, together with 
comments, intended to replace certain articles which he had proposed 
in the draft convention contained in his report to the previous session 

75. In the course of eight meetings (namely the 84th to 88th, and 
98th to 100th meetings), the Commission considered these draft articles 
as well as some others contained in the first report of the special 
rapporteur. Various amendments were adopted and tentative texts 
were provisionally agreed upon (A/CN.4/L.28). These texts were 
referred to the special rapporteur who was requested to present to the 
Commission, at its fourth session, a final draft, together with a com- 
mentary thereon. The special rapporteur was also requested to do 
further work on the topic of the law of treaties as a whole and to 
submit a report thereon to the Commission. 


5 Ibid., 5th Sess., Supp. No. 12 (A/1316). 
6 Ibid., 6th Sess., Supp. No. 9 (A/1858). 
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REPORT FOR 19527 


48. The Commission gave consideration to the topie at its second 
(1950) and third (1951) sessions, on the basis, respectively, of the 
first (A/CN.4/23) and second (A/CN.4/43) reports submitted by the 
special rapporteur. Tentative texts of articles on certain aspects of 
the law of treaties were provisionally adopted and referred to the 
special rapporteur, who was requested to present a final draft to the 
Commission at its fourth session. 

49. In the interval between the third and fourth sessions of the 
Commission, Mr. Brierly resigned from membership in the Commission, 
an event regretted by all the members. 

50. Before his resignation, Mr. Brierly presented to the Commission 
a ‘‘Third Report on the Law of Treaties’? (A/CN.4/54), which was 
laid before the Commission at its fourth session. In the absence of its 
author, however, the Commission did not deem it expedient to discuss 
this report. 

51. In the course of its fourth session, the Commission, at its meeting 
on 4 August 1952, elected Mr. H. Lauterpacht, special rapporteur on 
the law of treaties, to succeed Mr. Brierly. Mr. Lauterpacht was re- 
quested to take into account the work that had been done by the Com- 
mission, as well as that by Mr. Brierly, on the subject entrusted to him, 
and to present, in any manner he might deem fit, a report to the Com- 
mission at its fifth session. 


REPORT FOR 1953 § 

164. The Commission decided to request its special rapporteur on 
the law of treaties, Mr. Lauterpacht, to continue his work on the sub- 
ject and to present a further report for discussion at the next session 
together with the report (A/CN.4/63) held over from the present 
session. After a brief exchange of views the Commission decided that 
the special rapporteur, in the final draft of his report, should take 
account of any observations which members of the Commission might 
make in the form of written statements. 


10. At its third session, in 1951, the Commission had also taken a further 
decision with reference to the question of treaties and international or- 
ganizations mentioned in paragraph 162 of the report for 1950 (see par. 9 
above) and in this connexion adopted ‘‘the suggestion put forward the 
previous year by Mr. Hudson, and supported by other members of the 
Commission, that it should leave aside, for the moment, the question of the 
capacity of international organizations to make treaties, that it should 
draft the articles with reference to states only and that it should examine 
later whether they could be applied to international organizations as they 
stood or whether they required modifications’’ (A/CN.4/SR.98, par. 1).%* 

ll. In 1954, Professor Lauterpacht (now Sir Hersch Lauterpacht) 
presented a second report (A/CN.4/87) which, like his first report (see 
above, par. 164 of the Commission’s report for 1953), could not be dis- 
cussed for lack of time. Between the Commission’s sessions in 1954 and 


* Ibid., 7th Sess., Supp. No. 9 (A/2163). 

8 Ibid., 8th Sess., Supp. No. 9 (A/2456). 

8a Yearbook of the International Law Commission, 1$51, Vol. I (U.N. pub., Sales No.: 
1957. V. 6, Vol. I), p. 136. 
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1955, Professor Lauterpacht resigned on being elected a judge of the In- 
ternational Court of Justice, and at the Commission’s seventh session in 
1955, Sir Gerald Fitzmaurice, who had been elected to fill the vacancy on 
the Commission caused by the resignation of Professor Lauterpacht, was 
appointed special rapporteur for the subject of the law of treaties (see the 
report of the Commission for 1955,® par. 32). At the Commission’s eighth, 
ninth and tenth sessions (1956-1958), and also at the present session, Sir 
Gerald Fitzmaurice presented four reports dealing with different aspects 
of the subject; *° but apart from a brief discussion of certain general ques- 
tions of treaty law at the 368th to 370th meetings in 1956, the Commission 
(because of its work on the law of the sea and on diplomatic intercourse 
and immunities) has not found it possible to take up any of these reports 
until the present session. 

12. At the present session, the Commission, not being in a position to 
begin its work on consular intercourse and immunities until the fifth week 
of the session (see par. 7 above), with a further gap during the sixth 
week, accordingly took the opportunity to make a start with the subject of 
the law of treaties, on the basis of the first report of Sir Gerald Fitzmaurice 
on the framing, conclusion and entry into force of treaties; but, owing to 
shortage of time, the difficulties of the subject, and the fact that it had 
not been under serious consideration since 1951, the Commission has not 
been able to finish its study of this report, or to complete more than the 
fourteen articles set out in the present chapter. © 

13. The Commission hopes in the fairly near future to complete a first 
draft on the whole subject of the framing, conclusion, and entry into 
force of treaties, and to submit it to governments for their comments. It 
is obvious that the topic of the law of treaties, considered as a whole," is 
so extensive as to require a number of years for completion, particularly if 
the Commission is also to make adequate progress with other topics. Since, 
however, the topic of the law of treaties is subdivided into a number of 
well-defined branches (conclusion, termination, execution, interpretation, 
ete.), and these branches, while interrelated in certain respects, are to 4 
large extent self-contained, there is no reason why the Commission’s work 
on each of them, as and when accomplished, should not be submitted to 
governments, and subsequently to the Assembly, without awaiting the 
completion of the work on the remaining branches, or on the subject as 4 
whole. Nevertheless, because of the interrelationship of the different 


9 Official Records of the General Assembly, 10th Sess., Supp. No. 9 (A/2934). 

10 These are respectively on the topics of the framing, conclusion and entry into force 
of treaties; the termination of treaties; essential or substantive validity; and effects a8 
between the parties (operation, execution and enforcement). They are to be found in 
A/CN.4/101, A/CN.4/107, A/CN.4/115, and A/CN.4/120. Further reports on effects in 
respect of third states, and on the interpretation of treaties, are in preparation. 

11 In addition to the reports at present before the Commission, and others in prepara 
tion or contemplation (see footnote 10 above), the topic of treaties forms a branch of 
certain other subjects, e.g. the effect of war on treaties; treaties and state successi0, 
ete. It is by no means clear that a code on treaty law should not cover these, although 
they probably belong more properly to the other topics concerned. 
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branches, and in order to secure uniformity of terminology and arrange- 
ment and to effect the necessary co-ordination, it will be necessary for the 
Commission eventually to review its work on the different branches, and 
to make the necessary adjustments, so as to present the work in the form 
of a single co-ordinated Code. 


B. ScorpE AND CHARACTER OF THE PRESENT CHAPTER 


14. The topic of the law of treaties is a very extensive one, and the ques- 
tion of what arrangement it is best to adopt for its presentation in the form 
of a Code involves a number of problems. On the subject of arrangement 
in general, the special rapporteur, Sir Gerald Fitzmaurice, made the follow- 
ing remarks in paragraph 8 of the introduction to his first report. 


The law of treaties lends itself to several different methods of ar- 
rangement. How different these can be will be apparent to anyone 
who, for instance, compares so well-known a text as the Harvard draft 
convention on the law of treaties with the arrangement adopted by 
Professor Charles Rousseau in Volume I of his Principes généraux du 
droit international public. Thus the topic of the making (conclusion) 
of treaties covered by the present report, can be regarded either as a 
process (opération a procédure) governed by certain legal rules, or as 
a substantive topic relating to the validity of treaties—i.e., so far as 
this is concerned, their formal validity. In the same way, termina- 
tion can be regarded as a process, or equally as part of the topic of 
validity (validity of the treaty in point of time or duration). Chrono- 
logically, the two topies of the conclusion and termination of treaties 
are at opposite ends of the scale; but substantially they can be re- 
garded as belonging (together with the topic of essential validity) to 
the general chapter of ‘‘validity.’’ In between them, chronologically, 
are the topics of interpretation, operation, and enforcement, the effect 
of the treaty as regards third parties, etc., all of which may be re- 
garded as constituting a second main chapter of treaty law—the ‘‘ef- 
fect’’ of treaties (interpretation, for instance, is closely allied to ap- 
plication). It is possible, up to a point, to combine these conceptions, 
though not entirely. Provisionally, the present report adopts, in the 
main, the arrangement adumbrated in the previous ones, since it is 
simplest, and most in accordance with the way in which things occur, 
to view a treaty as a process in time. Treaties are born, they live, 
produce their effects, and, perhaps, eventually die. But it may be 
thought desirable to displace the subject of termination, and make it 
Part III of a first chapter on ‘‘ Validity,’’ of which formal validity 
would constitute Part 1, and essential validity Part II. Tentatively 
this is the arrangement now proposed. Most of the rest of the sub- 
ject could then be grouped under a second chapter on ‘‘Effect.’’ How- 
ever, a final decision on this question is probably best deferred until 
a comparatively late stage of the whole work.” 


In a later report (A/CN.4/120), the special rapporteur made it clear that 
he envisaged a code on treaty law as consisting of three main chapters—on 
the validity, the effects (operation, execution, etc.), and the interpretation 
of treaties. Without in any way committing itself as yet to this arrange- 


12, Yearbook of the International Law Commission, 1956, Vol. II (U.N. pub., Sales 
No.: 1956. V. 3, Vol. II), p. 106. 
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ment as a whole, the Commission has provisionally adopted the idea of a 
first chapter based on the concept of validity, and divided into three main 
parts—Part I on formal validity, covering the topic of the framing, con- 
clusion and entry into force of treaties; Part I1 on essential or substantive 
validity (capacity of the parties, legality of the object, vitiating effect of 
fraud, error, duress, ete.) ; and Part III on temporal validity, covering the 
topic of the termination of treaties. 

15. The subject of formal validity (framing, conclusion and entry into 
foree) itself falls into two main sections, namely, in the first place (after 
some introductory provisions), the topic of the drawing up and authentica- 
tion of the text; and in the second place, the topic of the conclusion and 
entry into force of the treaty (7.e., the initial text becomes an actual inter- 
national agreement by signature, ratification and entry into force). The 
first section would cover the treaty-making process up to the point where 
the text is established ne varietur. But up to this point the negotiating 
states have not given any substantive consent to it as a treaty, either pro- 
visionally (as for instance by signing subject to ratification), or finally (as 
for instance by ratifying). Even after final consent has been given to it, 
the treaty may not yet be operative, for some separate act, or the happen- 
ing of some event, or the lapse of some period, may be necessary before it 
comes into force. To cause the text, as initially drawn up, to become an 
operative treaty therefore, further steps by way of signature,’® or signature 
followed by ratification, and entry into force,** will be required. 

16. The articles now presented, apart from certain introductory provi- 
sions relating to the scope of the Code as a whole, the meaning of a treaty 
or international agreement, and the concepts of validity and obligatory 
force, cover part of the subject of the framing, conclusion and entry into 
force of treaties, that is to say, the drawing up and authentication of the 
text, and also part of the topic of signature, its function, incidents and 
legal effects. The remainder of the topic of signature, and the topics of 
ratification, accession, reservations and entry into force will be covered by 
future articles (see also par. 17 below). The articles now presented, num- 
bering 1-10 and 14-17 inclusive, cover Articles 1-25 in the speciai rap- 
porteur’s first report; the difference in numbering being due to the omission 
or amalgamation of some of the special rapporteur’s articles, and the relega- 
tion of certain others to later stages of the work. This applies in particular 
to the definitions article (Art. 13 in the special rapporteur’s text), which 
some members of the Commission wished to retain, but which others opposed 
—or preferred to consider after the substantive articles had been completed; 
and to Articles 4-9 in the special rapporteur’s text which embodied cer- 


tain important general principles of the law of treaties. It was mace 


13 There will be signature alone in the case of agreements expressed to take effect 0” 
signature, or in the ease of certain classes of instruments, such as exchanges of notes, 
agreed minutes, memoranda of understanding, ete., which are normally [not] subject 
ratification unless this is expressly provided for. 

14 Depending on the character and terms of the treaty, entry into force may coincide 


with ratification or may take place later. 
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clear that this relegation was effected on the basis that these matters were 
in fact more fully and comprehensively considered in later reports of the 
special rapporteur. As regards the articles which have been redrafted, 
these are themselves based largely on further drafts supplied by the special 
rapporteur in the light of the Commission’s discussions. 

17. The gap between 10 and 14 in the numbering of the present articles 
is due to the fact that the Commission decided to transpose paragraph 3 
of Article 20, and Articles 22, 24 and 25, in the special rapporteur’s text, 
and to place them after his Article 28. The Commission has not, however, 
been able to deal with the special rapporteur’s Articles 26-28 inclusive, 
and hence has left a corresponding gap between Articles 10 and 14 in the 
present text. The Commission was equally unable to deal with Articles 29 
and 30 of the special rapporteur’s text, which would have completed the 
topic of signature. These various provisions will have to be taken up later. 

18. It should be mentioned that, on the recommendation of the special 
rapporteur, and of course without prejudice to any eventual decision to be 
taken by the Commission or by the General Assembly, the Commission has 
not at present envisaged its work on the law of treaties as taking the form 
of one or more international conventions or as taking the form of a treaty, 
but rather as a code of a general character. The reasons for and advantages 
of this conception, as they appeared to the special rapporteur, are stated 
in the following passage from paragraph 9 of the introduction to his first 
report : 


Secondly, the Rapporteur believes that any codification of the law 
of treaties, such as the Commission is called upon to carry out, should 
take the form of a code and not of a draft convention. There are two 
reasons for this. First, it seems inappropriate that a code on the law 
of treaties should itself take the form of a treaty; or rather, it seems 
more appropriate that it should have an independent basis. In the 
second place, much of the law relating to treaties is not especially 
suitable for framing in conventional form. It consists of enunciations 
of principles and abstract rules, most easily stated in the form of a 
eode; and this also has the advantage of rendering permissible the 
inclusion of a certain amount of declaratory and explanatory material 
in the body of the code, in a way that would not be possible if this 
had to be confined to a strict statement of obligation. Such material 
has considerable utility in making clear, on the face of the code itself, 
the legal concepts or reasoning on which the various provisions are 
based.*5 


In short, the law of treaties is not itself dependent on treaty, but is part 
of general customary international law. Queries might arise if the law of 
treaties were embodied in a multilateral convention, but some states did 
not become parties to the convention, or became parties to it and then sub- 
sequently denounced it; for they would in fact be or remain bound by the 
provisions of the treaty insofar as these embodied customary international 
law de lege lata. No doubt this difficulty arises whenever a convention 


15 Yearbook of the International Law Commission, 1956, Vol. II (U.N. pub., Sales No.: 
1956. V. 3, Vol. II), pp. 106-107. 
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embodies rules of customary international law. In practice, this often 
does not matter. In the case of the law of treaties it might matter—for 
the law of treaties is itself the basis of the force and effect of all treaties. It 
follows from all this that if it were ever decided to cast the Code, or any 
part of it, in the form of an international convention, considerable drafting 
changes, and possibly the omission of some material, would almost certainly 
be required. 

19. With regard to the commentary, the Commission has not thought it 
necessary at this stage to provide more than is essential for understanding 
the significance of the texts adopted and the considerations that have been 
taken into account. The articles now presented are in themselves provi- 
sional, and may require some reconsideration in the light of the completed 
draft on the subject of the framing, conclusion and entry into force of 
treaties, when this is finished. At that stage therefore, further com- 
mentary will, if necessary, be provided. 

20. The text of the draft articles together with a commentary, as adopted 
by the Commission at its present session, is reproduced below. 


Il. TEXT OF DRAFT ARTICLES 1-10 AND 14-17 WITH COMMENTARY 


INTRODUCTORY ARTICLES 


ARTICLE 1 
Scope of the Code 


1. The present Code relates to all forms of international agreements 
comprised by the definition given in Article 2, irrespective of their par- 
ticular form or designation or of whether they are embodied in a single 
instrument or in two or more related instruments. 

2. Unless the context otherwise requires, the term “treaty,” for the 
purposes of the present Code, covers all forms of international agree- 
ments to which the Code relates. This does not however affect the 
characterization or classification of particular instruments under the 
internal law of any state, for the purposes of its domestic constitutional 
processes. 

3. The present Code does not relate to international agreements not 
in written form; nor does it relate to unilateral declarations or other 
instruments of a unilateral character, except where these form an 
integral part of a group of instruments which, considered as a whole, 
constitute an international agreement, or have otherwise been expressed 
or accepted in such a way as to amount to or form part of such an 
agreement. 

4. The mere fact that, by reason of the provisions of the preceding 
paragraph, the present Code does not relate to agreements not in written 
form, or to certain kinds of unilateral acts, does not in any way prejudice 
such obligatory force as these may possess according to internation 
law. 
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Commentary 
Paragraph 1. 


(1) Paragraph 1 of this article reflects in essence a decision originally 
taken by the Commission during its second and third sessions in 1950 and 
1951..° The term ‘‘treaty’’ usually connotes a particular type of inter- 
national agreement, namely, the single formal instrument which is nor- 
mally subject to ratification. It is, however, abundantly clear that, whether 
or not the use of the term ‘‘treaty’’ in connexion with them is always ap- 
propriate, there are indubitably international agreements—such as ex- 
changes of notes—which, though not consisting of a single formal instru- 
ment, and often (indeed usualiy) not being subject to ratification, are agree- 
ments to which the international law of treaties applies. Similarly, in 
the field of single instruments, very many in common and daily use—such 
as an ‘‘agreed minute,’’ or a ‘‘memorandum of understanding,’’ ete.— 
could not appropriately be called ‘‘single formal instruments’’; yet they 
embody what are undoubtedly international agreements, subject to the 
rules of the law of treaties. A general code on the law of treaties must 
cover all such agreements, whether embodied in one instrument or in two 
or more related instruments, and whether the instrument is ‘‘formal’’ or 
“informal.’’ The question whether, in order to describe in general terms 
all such instruments and the law relating to them, the expressions 
“treaties’’ and ‘‘the law of treaties,’’ or else ‘‘international agreements’’ 
and ‘‘the law of international agreements,’’ should be employed, is a 
question of terminology rather than of substance. This aspect of the 
matter is discussed in paragraphs (6) and (7) below. 

(2) The view expressed in the preceding paragraph is in conformity 
with the pronouncement of the Permanent Court of International Justice 
in the Austro-German Customs Régime case,’* when the Court stated that: 


9? 


From the standpoint of the obligatory character of international 
engagements, it is well known that such engagements may be taken ** 
in the form of treaties, conventions, declarations, agreements, protocols 
or exchanges of notes. 


With more or less of qualification, the same view is generally taken in 
legal literature, and was expressed as long ago as 1869 by the eminent 
jurist Louis Renault,’® when he spoke of a treaty as being: 


. +. every agreement arrived at between... States, in whatever way 
it is recorded (treaty, convention, protocol, mutual declaration, ex- 
change of unilateral declaration). (translation) 


(3) Two further factors militate strongly in favour of this view: 


16See, in addition to the material in pars. 9 and 10 of the present report, Sir Hersch 
Lauterpacht’s first report (A/CN.4/63), par. 3 of the ‘‘Note’’ to his Art. 2. 

"Series A/B, No. 41, p. 47. 

‘8 The English text of the judgment is probably a translation from an original French 
ext. A better English rendering would be ‘‘such engagements may be assumed in the 
form of,’? or better still, simply ‘‘may take the form of treaties, etc.’’ 

Introduction & 1’étude du droit international, pp. 33-34. 
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(a) In the first place, the ‘‘accord en forme simplifiée’’—to use the apt 
French term—so far from being at all exceptional, is very common. The 
number of such agreements, whether embodied in a single instrument or in 
two or more related instruments, is now very large—much larger than that 
of the treaty or convention stricto sensu, 7.e., the single formal instrument. 
Its use is moreover steadily increasing. On this whole aspect of the matter, 
it is unnecessary to do more than refer to the comprehensive statement of 
it given in the first report *° of Sir Hersch Lauterpacht. 

(b) The juridical differences, insofar as they really exist at all, between 
treaties stricto sensu and ‘‘accords en forme simplifiée’’ lie almost exclu- 
sively in the field of form, and of the method of conclusion and entry into 
force. The law relating to such matters as validity, operation and effect, 
execution and enforcement, interpretation, and termination, applies to all 
classes of international agreements. In relation to these matters, there 
are admittedly some important differences of a juridical character between 
certain classes or categories of international agreements.** But _ these 
differences spring neither from the form, the appellation, nor any other 
outward characteristic of the instrument in which they are embodied: they 
spring exclusively from the content of the agreement, whatever its form, 
and from the particular character, not of that form but of that content. 
It would therefore be inadmissible to exclude certain forms of international 
agreements from the general scope of a code on the law of treaties merely 
because, in the field of form pure and simple, and of the method of conclu- 
sion and entry into force, there may be certain differences between such 
agreements and treaties stricto sensu. At the most, such a situation might 
make it desirable, in that particular field and in the section of the code 
dealing with it, to institute certain differences of treatment between dif- 
ferent forms of international agreements. But the question arises whether 
it is necessary to do even that. 

(4) The question posed at the end of the preceding paragraph is in 
effect whether, in the draft articles on the framing, conclusion and entry 
into force of treaties (on which the Commission is at present engaged), it is 
necessary to devote certain articles or paragraphs exclusively or mainly to 
the case of treaties stricto sensu, and others (exclusively or mainly) to that 
of less formal types of agreements, and, in particular, exchanges of notes. 
All three of the special rapporteurs who have worked on this subject have 
taken the view that this is not necessary, and that no overt distinction of 
this kind is required. Their view has been based on the following con- 


siderations: 


(a) Insofar as certain distinctions arise, they do so because certain parts 
of the law of treaties distinguish themselves, as it were, and so do not need 
to be characterized expressly as being applicable only to certain forms of 


20 A/CN.4/63, note to Art. 2, p. 39. 

21 See on this subject the commentaries to Sir Gerald Fitzmaurice’s second report 
(A/CN.4/107), pars. 115, 120, 125-128 and 165-168; his third report (A/CN.4/115), 
pars. 90-93; and fourth report (A/CN.4/120), pars. 81 and 101. 
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international agreements. For instance, it is obvious that articles on the 
legal incidents and effects of ratification can have no application to agree- 
ments or classes of agreements that do not require ratification. Provided 
that provisions are included indicating what these agreements are—or in 
what circumstances ratification is unnecessary ““—it then becomes self- 
evident that the provisions about ratification only apply to those agreements 
in connexion with which the requirement of ratification exists. No express 
distinctions between different forms of instruments are necessary for this 
purpose. 

(b) Moreover—to continue, by way of example, with the subject of 
ratification—there are (according to one view) no international agreements, 
or classes of international agreements, that are inherently incapable of 
requiring ratification. In illustration of this view the following passage 
from Sir Hersch Lauterpacht’s first report may be cited: 


The designation of an instrument is irrelevant not only insofar as 
its character as a treaty is concerned, but also in respect of the rules 
governing its conclusion, the conditions of its validity, its operation 
and interpretation, and its termination. ‘Thus, as already stated, it 
does not follow from the mere fact that an instrument is described as 
an exchange of notes that it does not require ratification. The normal 
absence of the requirement of ratification in instruments of this de- 
scription follows from the circumstance that as a rule they expressly 
dispense with ratification by providing that they shall enter into force 
on a specified date or on the completion of the exchange of notes, i.e., 
on the acceptance and confirmation by one contracting party of the 
document submitted and drafted—usually as the result of a joint 
effort—by the other party.** 

(5) These, then, are the main reasons why the Commission has not 
thought it necessary—and has on the whole thought it undesirable—to 
draw distinctions between different kinds of international agreements on 
the basis merely of their form or designation. On the other hand, im- 
portant distinctions do in some respects exist on another basis, namely, ac- 
cording to whether the agreement is bilateral, plurilateral (7.e., made be- 
tween a restricted number or group of states), or multilateral (e.g., a gen- 
eral multilateral convention concluded at a conference convened under the 
auspices of an international organization). Where distinctions exist on 
this basis, the Commission has not hesitated to draw them. This applies 
for instance in respect of Articles 6 and 17, and the commentary to Articles 
4 and 9. 


Paragraph 2 


(6) The first sentence of this paragraph, based on the view that, for the 
reasons explained above, a code on the law of treaties must cover all inter- 
national agreements, reflects the fact that in the field of such agreements 
a peculiarly rich and varied terminology exists as regards the designations, 

= See footnote 13. This matter will be more fully considered in connexion with the 


articles on ratifieation. 
*8 A/CN.4/63, p. 38, par. 3. 
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descriptions and appellations given to the various instruments in which the 
agreements are embodied. Some of the chief amongst these designations 
are mentioned in paragraphs (1) and (2) above, and others are listed in 
the footnote hereto.** In these circumstances, it is clearly necessary to 
employ some generic term to indicate and cover all such instruments; and 
while some members of the Commission would have preferred to confine 
the use of the term ‘‘treaty’’ to the case of treaties stricto sensu, the general 
feeling was that the use of the term ‘‘treaty’’ for this purpose was ap- 
propriate. The tradition of using a single term to denote all instruments 
embodying international agreements is reflected in two of the most im- 
portant provisions of the Statute of the International Court of Justice. In 
Article 36, paragraph 2, amongst the matters in respect of which states 
parties to the Statute can accept the compulsory jurisdiction of the Court, 
there is listed ‘‘a. the interpretation of a treaty.’’ But clearly, this cannot 
be intended to mean that states cannot accept the compulsory jurisdiction 
of the Court for purposes of the interpretation of international agreements 
not actually called treaties, or embodied in instruments having another 
designation. Again, in Article 38, paragraph 1, amongst the elements 
which the Court is directed to apply in reaching its decisions, there is listed 
‘*a. international conventions.’’ But equally, this cannot be intended to 
mean that the Court is precluded from applying other kinds of instruments 
embodying international agreements, but not styled ‘‘conventions.’’ On 
the contrary, the Court must and does apply them. Furthermore, the fact 
that the term ‘‘conventions’’ is used in one of these provisions, whereas in 
the other ‘‘treaty’’ is employed, only serves to show, and reinforces th 

view, that no particular significance attaches to the use of one term rather 
than another, provided that the term employed is reasonably general i 

its connotation and in the context (or else by definition) conveys the idea 
of the totality of the types of instruments embodying international agree- 
ments. 

(7) Further points that were made in the Commission were that the 
expression ‘‘law of treaties’’ is traditional in connexion with the subject. 
qua juridical topic, although this topic has never been regarded as confined 
to treaties stricto sensu; that such a term as ‘‘the law of international agree- 
ments’’ would sound strangely ; and that to substitute the expression ‘“‘ inter- 
national agreement’’ for ‘‘treaty’’ throughout the articles of the Code, or t 
employ such a phrase as ‘‘treaty or other international agreement,’’ would 
be cumbrous and would tend to complicate the drafting. 

(8) Paragraph 2 of the article does, however, contain certain saving 
provisions. The opening phrase ‘‘Unless the context otherwise requires’ 


24In his article ‘‘The Names and Scope of Treaties’’ (American Journal of Interna 
tional Law, 51 (1957), No. 3, p. 574), Mr. Denys P. Myers considers no less than thirt) 
eight different appellations. See also the list given in Sir Hersch Lauterpacht’s firs 
report (A/CN.4/63), par. 1 of the commentary to his Art. 2. In addition to those me 


tioned in pars. (1) and (2) of the commentary to the present artiele, the following ma} 


be mentioned: ‘‘charter,’? ‘‘covenant,’’ ‘‘pact,’’? ‘‘general act,’’ ‘‘statute,’’ 
cordat,’’ modus vivendi,’’ ‘‘agreed minute,’’ ‘‘articles,’’ ‘‘arrangement,’’ ‘‘exehalg 
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is intended to preserve the possibility that, occasionally, it may be necessary 
to use the term ‘‘treaty’’ in its strict technical, instead of in its general, 
sense. The phrase ‘‘for the purposes of the present Code’’ indicates that 
there is no intention to affect such uses of the term ‘‘treaty’’ as may be made 
elsewhere. Finally, there is the second sentence of paragraph 2, which is 
intended to preserve the constitutional usages of the different states. In 
many countries, it is a requirement that international agreements which 
take the form of a ‘‘treaty’’ proper, must be ratified (or must have their 
ratification authorized) by the legislature—perhaps by a specific majority ; 
whereas in the case of other forms of international agreements this require- 
ment may not exist. Accordingly there may be rules of internal law for 
determining which instruments (for these domestic constitutional purposes) 
are to be regarded as treaties, and which are not. The second sentence of 
the paragraph therefore makes it clear that the first sentence is not in- 
tended to affect or prejudice in any way these rules of domestic law, or local 


usages.*° 


Paragraph 3. 


‘9) The Code applies to all instruments embodying international agree- 
ments, but it does not apply either to all international agreements, or to all 
instruments. There are two possibilities: 

(a) There may be an international agreement, but there may be no in- 
strument embodying it—.e., it is an oral agreement, made, e.g., between 
heads of states or governments. In the Eastern Greenland case,** the 
Permanent Court held that a valid international agreement resulted from 
an official conversation between a foreign minister and the diplomatic 
representative of another state—or rather that an undertaking given by 
a foreign minister in such circumstances, and when he was acting within 
the seope of his normal authority, was binding on his state. The Com- 
mission did not therefore intend, in paragraph 3 of this article, to imply 
that international agreements entered into orally cannot be valid (as to this 
see further par. (10) below). It simply felt, as all the special rapporteurs 
had done, that oral agreements were too remote from the concept of a 
“treaty’’ to make it possible to deal with them in a code on the law of 
treaties, every provision of which almost necessarily has to be worded in 
such a way as to contemplate directly only the written instrument, or else 
assumes the existence of an instrument in written form.*" 

(b) The other possibility is that there is an instrument in writing, but 
that it does not embody an international agreement, because it is both 
purely unilateral and entirely self-contained—e.g., not part of any complex 


**An unqualified rule that all instruments embodying international agreements are 
'reaties might suggest that all such agreements without exception require ratification 
effected or authorized by the legislature, which is not the case (or alternatively it is a 
matter to be determined by the internal law of each individual state). 

26 Series A/B, No. 53, p. 69 et seq. 

*? For instance there cannot be any signature of an oral agreement—or else, ipso facto, 
it becomes a written one. 


res” 
ern 

hirts 
first 
me 

r mal 


244 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 54 


of similar instruments constituting as a whole an agreement. Again, as 
is made clear in paragraph 4 of this article, the Commission did not wish 
to imply that an instrument such as a unilateral declaration, however one- 
sided, could not create international obligations for the state making it. 
But the question whether it does so or not depends on general principles of 
international law. The Commission simply felt that such declarations 
or other similar instruments could not, for the purposes of the present Code, 
be treated as international agreements, except in the particular cases men- 
tioned in paragraph 3 of the article, namely: (i) where the act or declara- 
tion is part of an interlocking group of similar acts or declarations which, 
taken together, constitute or evidence an agreement; ** (ii) where, although 
there is only one declaration, it contains an offer which is subsequently 
accepted or acted on by the states to which it is, either actually or poten- 
tially, addressed. While many of the incidents of the law of treaties would 
be inapplicable to these cases, the Commission felt, on the whole, that an 
international agreement (depending for its effects and interpretation on the 
terms of the declaration or declarations, or other acts or instruments con- 
cerned) would result, and that the case could therefore properly be re- 


garded as a ‘‘treaty case.”’ 
Paragraph 4. 


(10) A sufficient explanation of paragraph 4 results from what has been 
said above in connexion with paragraph 3. The Commission did not, in 
the existing context, wish to express any view as to the legal effect of agree- 
ments not in written form or declarations not constituting agreements. It 
merely wished to bring out the fact that, without prejudice to any such 
question (which must depend on general principles of international law), 
the Code does not purport to cover these cases. At the same time, the 
mere fact that the Code does not do so, in no way implies that no legal force 
or effect attaches in these cases to the acts concerned. The Code simply 
leaves that question entirely open. 


ARTICLE 2 


Meaning of an international agreement 


For the purposes of the present Code, an international agreement (ir- 
respective of its form or designation) means an agreement in written 
form governed by international law and concluded between two or more 
states, or other subjects of international law, possessed of treaty-mak- 
ing capacity. This agreement may be embodied either: 

(a) In a single formal instrument; or 

(6b) In two or more related instruments constituting an integral whole. 


28 An exchange of notes may in a sense be said to constitute an example of this, but 
usually the notes expressly refer to one another. Such an express reference is not how- 
ever essential to constitute an agreement. For instance, any two declarations under the 
‘*Optional Clause,’’ accepting the compulsory jurisdiction of the International Court of 
Justice, insofar as they both cover the same disputes or class of disputes, may be Te 
garded as constituting jointly an agreement to have recourse to the Court in regard to 
the disputes specified, or if a dispute of that class arises between the parties. 
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Commentary 
Title of the article. 


(1) Since the Code is to cover all international agreements in writing, 
while retaining the title of ‘‘Law of Treaties, 
stated in paragraph 2 of Article 1 that the term ‘‘treaty’’ is, for the pur- 
poses of the Code, used as covering all forms of instruments embodying 


and sinee it is accordingly 


international agreements, it seems necessary in Article 2 to state the mean- 
ing of the term ‘‘international agreement.’’ Thereafter, however (2.e., 
in later articles), the term ‘‘international agreement’’ is not employed, and 


‘“‘treaty’’ is used. 


Text of the article. 


(2) Down to and including the words ‘‘an agreement in written form,’’ 
the text is covered by the comments already made on Article 1. Nor is it 
necessary to give any further explanation of the significance of the two 
sub-heads (a) and (b) of the article. Examples of instruments belonging 
to one class or the other have also already been given (see pars. (1), (2) 
and (6), and footnote 24 of the commentary to Article 1). Certain other 
expressions in this article however call for comment. 

(3) **. . . governed by international law... .’’ Sir Hersch Lauter- 
pacht had not included this phrase in his corresponding article defining a 
treaty because, in his view, all treaties were necessarily governed by inter- 
national law unless the contrary was stated; and he accordingly inserted a 
separate article to that effect. The present special rapporteur had, how- 
ever, reintroduced the phrase, for the reasons stated in paragraph 7, and 
the related footnotes, of the commentary to the articles of his first report.*® 
Both approaches are valid, but the Commission felt that the element of 
subjection to international law was so essential an aspect of a treaty—that 
is, of an international agreement—that this should be expressly mentioned 
in any definition or description of these terms. Is an agreement between 
states always or necessarily governed by international law? In one sense, 
yes: the agreement, once arrived at, must be carried out; and this results 
from the rule of customary international law, ‘‘pacta sunt servanda.’’ *° 
Subject to that, however, there may be agreements between states, such as 
agreements for the acquisition by one government from another of 
premises for its diplomatic mission in the territory of that government; or 
else some other purely commercial transactions between governments—the 
incidents of which may be regulated entirely by the appropriate system of 
private (7.e., national, not international) law.*?. In such a ease, while the 
ohe government might be internationally accountable to the other for any 
breach of the undertaking, it would not follow that the basis of the ac- 


*® Yearbook of the International Law Commission, 1956, Vol. II (U.N. pub., Sales 
No.: 1956. V. 3, Vol. II), p. 117. 

80Even here however, a petitio principii may be involved, for the pactum is only 
servandum if it is a pactum—i.e. already an international agreement. 

*1 However, it could perhaps be said (according to one school of thought) that this is 
4 case where international law does govern, but does so by an express reference of the 
matter to some system of private law. 
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eountability was a breach of an international treaty obligation. The 
matter is clearly not free from doubt, but this was the view to which the 
Commission on the whole inclined, namely, that, while a failure to carry 
out such an undertaking might involve a breach of international law, this 
did not entail the consequence that the undertaking itself, or rather the 
instrument embodying it, was (in the normal sense of the term) a treaty 
or international agreement. While the obligation to carry out the under- 
taking might be an international law obligation, the incidents of its execu- 
tion would not be governed by international law. Without prejudice to the 
existence of the obligation, the Commission felt it preferable to confine 
the notion of an international agreement proper to agreements the actual 
execution of which (as well as the obligation to execute) is governed by 
international law. 

(4) **. . . eoneluded between two or more states, or other subjects of 
international law, possessed of treaty-making capacity.’’ If, on the one 
hand, for the reasons given in the preceding paragraph, an agreement he- 
tween states is not necessarily or always an agreement governed by inter- 
national law, on the other hand, an agreement to which only one ** of the 
parties is a state (or other subject of international law, possessed of treaty- 
making capacity )—the other being a private individual or entity—is neces- 
sarily and always not an agreement governed by the law of treaties; be- 
cause, whether or not private individuals and entities are subjects, as op- 
posed (or in addition) to being objects of international law (a question on 
which opinion in the Commissien was divided, but which is irrelevant in 
the context), by common consent they do not possess treaty-making ¢a- 
pacity. Consequently, an agreement between a state and a foreign indi- 
vidual or corporation is not a treaty or international agreement, however 
much it may resemble one superficially. That this is the case, was implicit 
in the whole attitude of the International Court of Justice in the Anglo- 
Iranian Oil Company case, with reference to the agreement reached between 
the Company and the Iranian Government. The breach of such an agree- 
ment may indeed in certain circumstances involve a breach of international 
law, but that is another matter. The agreement itself is not a treaty. 

(5) **. . . states . . . possessed of treaty-making capacity.”’’ The ex 
pression ‘‘treaty-making capacity’’ qualifies the term ‘‘states’’ as well as 
the phrase ‘‘other subjects of international law.’’ The question of the 
capacity of states to conclude treaties was not, however, one which was fully 
discussed in the Commission during the present session ; it will be discussed 
in due course, in connexion with the special rapporteur’s report dealing 
with the essential validity of treaties.** 

(6) **. . . between states, or other subjects of international law, pos 
sessed of treaty-making capacity.’’ Who are these other subjects of inter- 
national law? The obvious case is that of international organizations. 


32 If several states were involved, together with one or more private entities, the ™ 
strument might operate as a treaty purely in the relations between the states parties 
to it. 

33 A/CN.4/115, Art. 8 and the commentary thereto. 
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such as the United Nations, whose international personality and treaty- 
making capacity was affirmed by the International Court of Justice in the 
ease of ‘‘Reparations for injuries suffered in the service of the United 
Nations.’’ It will be recollected, however, that, as stated in the introduc- 
tion to the present chapter (see par. 10 above), the Commission had decided 
in 1951 to ‘‘leave aside, for the moment, the question of . . . international 
organizations’’; to ‘‘draft the articles with reference to states only’’; and 
to ‘‘examine later whether they could be applied to international or- 
ganizations as they stood or whether they required modification.’’ It was 
implied by this decision that the case of treaties concluded with or between 
international organizations must be covered by a code on the law of treaties, 
but that this should be done at a later stage of the work. At its present 
session, the Commission again considered this matter. It had no hesitation 
in confirming the view that the case of treaties concluded with or between 
international organizations was of the first importance and must be covered. 
At the same time it reaffirmed the view that it would be preferable to defer 
the matter to a later stage. The topic of the law of treaties is a difficult and 
complex one. The Commission feels that its main principles and rules can 
most effectively and certainly be established on the basis of the traditional 
ease of treaties between states. The case of international organizations will 
in any event require a separate study. Thereafter, either the existing 
articles of the Code must be modified to cover it, or a separate chapter to 
deal with that case can be added. 

(7) It follows that, in the immediate context, the phrase ‘‘or other sub- 
jects of international law, possessed of treaty-making capacity’’ was not 
included for the express purpose of covering international organizations, 
though it would in fact do so. It was inserted because, in the opinion of 
the Commission, it always has been a principle of international law that 
entities other than states might possess international personality and treaty- 
making capacity. An example is afforded by the case of the Papacy, par- 
ticularly in the period immediately preceding the Lateran Treaty in 1929, 
when the Papacy exercised no territorial sovereignty. The Holy See was 
nevertheless regarded as possessing international treaty-making capacity. 
Even now, although there is a Vatican State which is under the territorial 
sovereignty of the Holy See, treaties entered into by the Papacy are, in 
general, entered into not by reason of territorial sovereignty over the 
Vatican State, but on behalf of the Holy See, which exists separately from 
that state. 

(8) Certain other phrases suggested by one or more of the special rap- 
porteurs, but not adopted by the Commission, call for notice: 


(a) “*. . . possessed of international personality and treaty-making 
capacity’’ (Fitzmaurice report). The Commission felt that the essential 
consideration was possession of treaty-making capacity. This involved in- 
ternational personality in the sense that all entities having treaty-making 
capacity necessarily had international personality. On the other hand 
it did not follow that all international persons had treaty-making capacity. 

(b) ‘A treaty is an agreement... which establishes a relationship under 


} 
e 
\ 
is 
e 
y 
l- 
le 
e 
] 
yf 
1e 
Pp. 
ie 
j- 
n 
in 
a- 
it 
al 
\ 
is 
ly 
ad 
ig 
r- 
1S. 


248 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 54 


international law between the parties thereto’’ (Brierly) ; ‘‘Treaties are 
agreements between States . . . intended to create legal rights and obliga- 
tions of the parties’? (Lauterpacht); ‘‘. . . a treaty is an international 
agreement ... intended to create rights and obligations, or to establish re- 
lationships, governed by international law’’ (Fitzmaurice). According to 
the Lauterpacht concept, the key word was ‘‘intended to create. , 
However informal or unusual in character an instrument might be, and 
even if not expressed in normal treaty language, it would nevertheless 
rank as a treaty or international agreement if it was intended to create 
international rights and obligations. On the other hand, instruments 
which, although they might look like treaties, merely contained declara- 
tions of principle or statements of policy, or expressions of opinion, or 
voeux, would not be treaties.** The Commission was inclined, for the 
time being, to feel that this particular matter was probably now adequately 
covered by paragraph 3 of Article 1, as adopted by the Commission, and 
that these particular phrases were not necessary. The Commission further 
felt that, as they stood, and even with the inclusion of the words ‘‘or to 
establish relationships, governed by international law,’’ they were not 
satisfactory, because they by no means covered every possible case. For 
instance, some treaties did not create rights and obligations but terminated 
them, or modified existing ones, or contained merely interpretative provi- 
sions. Yet few would deny that such instruments were treaties. The 
Commission thought that there were so many possible cases that it would 
in fact be difficult to find any convenient general phrase to cover them all, 
and that it would be better to omit any reference to the objects of the 
agreement. The Commission also thought that the matter was largely 


subsumed in the phrase adopted by it in Article 2 ‘‘. . . an international 
agreement ... means an agreement . . . governed by international law 


VALIDITY OF TREATIES 


FIRST CHAPTER. THE 
GENERAL ARTICLES 


ARTICLE 3 


Concept of validity 


1. Validity has three aspects—a formal aspect, a substantial aspect 
and a temporal aspect—all of which must be present, both in respect of 
the treaty itself, and in respect of each contracting party. 


34 See the first Lauterpacht report (A/CN.4/63), par. 4 of the commentary to Art. 1. 

85 It should be noticed that the Commission was not attempting to provide a strict 
logical definition of a treaty or international agreement, but (as the title to Art. 2 
implies) aimed merely at describing its general meaning. In this field, definitions are 
apt to run into difficulties from the standpoint of strict logic. For instance, as regards 
the phrase to which the present footnote relates, it might be objected that it really 
avoids the issue, or only leads to circularity, for it necessitates an enquiry as to (% 
definition of) what agreements are in fact governed by international law. The meaning 
is nevertheless reasonably clear. 
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2. A treaty is said to have validity in its formal aspect if it fulfils the 
conditions regarding negotiation, conclusion and entry into force, set 
out in Part I of the present chapter (Articles . . . of the Code).*® 

3. Validity in its substantial aspect denotes those intrinsic qualities 
relating to the treaty-making capacity of the parties, to the reality of the 
consent given by them, and to the nature of the object of the treaty, 
which are set out in Part II of the present chapter (Articles . . . of the 
Code). 

4. Validity in its temporal aspect denotes the situation in which the 
treaty, having entered into force, has not been lawfully terminated in 
one of the ways set out in Part III of the present chapter (Articles ... 
of the Code). 


ARTICLE 4 
General conditions of obligatory force 


1. A treaty has obligatory force only if, at the material time, it 
combines all the conditions of validity referred to in the preceding 
article. 

2. In the case of multilateral treaties, obligatory force for any par- 
ticular state exists only if, in addition to the treaty being valid in itself, 
the state concerned has become and still remains a party to it. 


Commentary 


(1) These two articles cover in a simplified form the material contained 
in Articles 10-12 of the first Fitzmaurice report. It was felt in the 
Commission (and equally by the special rapporteur) that the latter articles 
did not distinguish quite sufficiently clearly between the concepts of validity 
and obligatory force, which are of course distinct. For instance, a treaty 
may be valid in every respect but may, for the time being, not be obligatory 
because, although in force, it is subject to a suspensive condition. A 
further refinement would be possible, for a treaty may be both valid and 
in foree, yet not actually be operative. Thus a treaty might provide that 
it enters into force on the exchange of ratifications, but if its provisions 
related wholly to the existence of a state of hostilities, they would not be- 
come operative until hostilities occurred. 

(2) In the ease of bilateral treaties, the validity and obligatory force of 
the treaty itself necessarily entails its validity and obligatory force for both 
the parties to it. But in the case of multilateral treaties, this is not neces- 
sarily so. The treaty itself may be valid, but the participation in it of one 
of the parties may not be (e.g., because not effected in the manner prescribed 
by the treaty). Again, the treaty itself may be in force, but may not be 
in foree for an intending party which, e.g., has signed, but not yet ratified it. 

(3) With regard to the concept of validity in its three different aspects, 


*In this and the two succeeding paragraphs the numbering of the articles is not 
oe as it is liable to change, or else has not been determined because the Commission 
48 not yet considered the articles concerned. 
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reference may be made to paragraph 14 of the present report. In his 
original articles, the special rapporteur had attempted to furnish a more or 
less precise definition or description of the various aspects of validity. 
The discussion in the Commission, however, indicated that an entirely 
satisfactory phraseology would be difficult to find, and that it would be 
preferable simply to refer to the different parts of the Code in which each 
separate element of validity is dealt with in full detail. Hence the draft- 
ing of paragraphs 2-4 of Article 3. Part I of the topic of validity is not 
fully covered by the articles now presented (see pars. 16 and 17 above). 
The rest of Part I, and Parts II and III, will be taken up later by the 


Commission. 
ARTICLE 5 
The treaty considered as a text and as an international agreement 


1. Subject to the definitions contained in Article 2 of the present Code, 
the term “treaty” is used to denote both the text of the provisions drawn 
up by the negotiating states and the treaty itself as finally accepted and 
in force. 

2. In order that the treaty may exist simply as a text, it is sufficient if 
it has been duly drawn up and authenticated, in the manner provided in 
Part I, Section A below. 

3. In order to be or become an international agreement, the text, so 
drawn up and authenticated, must be accepted as an international agree- 
ment and enter into force in the manner provided for in Part I, Section 
B below. 

4. The treaty-making process may consequently be envisaged as in- 
volving four stages (some of which may, however, in certain cases, take 
place concurrently), namely: 

(a) The drawing up and authentication of the text; 

(6) Provisional acceptance of the text; 

(c) Final acceptance of the text as an international agreement; 

(d) Entry into force of the treaty. 


Commentary 
Paragraphs 1-3. 

(1) Certain explanations relevant to this article have already been 
given in paragraph 15 of the present report. The article led to prolonged 
discussion in the Commission. While most of the members recognized the 
distinction involved in the first three paragraphs, some members ¢on- 
sidered that misunderstandings might arise if the distinction was formu- 
lated as it had been in the special rapporteur’s text which (to quote the 
principal paragraph) read: 


1. A treaty is both a legal transaction (agreement) and a document 
embodying that transaction. In the latter sense, the treaty evidences 
but does not constitute the agreement. 


At the same time, there can be little doubt that the term ‘‘treaty’”’ is con- 
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stantly—-even if, strictly speaking, incorrectly—used to refer to the 
‘‘treaty’’ at a stage when it is a mere tert, having perhaps not even been 
signed (e.g., in the case of bilateral negotiations, the delegates establish the 
text and then refer it to their governments; in the case of an international 
conference, the text as ‘‘adopted’’—but only as a text—is incorporated 
in the final act of the conference, or in a resolution of an international 
organization recommending that member states agree to it as a treaty). 
Furthermore, although some members of the Commission felt unable to dis- 
sociate the notion of an international agreement from the instrument 
embodying it (‘‘the treaty is the agreement’’), others considered that the 
treaty evidenced the agreement, but that the agreement itself lay outside 
the treaty (‘‘the treaty shows the agreement the parties have arrived at’’). 
Other difficulties of wording arose from the possibility that the parties 
might agree first, and then reduce their agreement to writing; or they might 
draw up a text first and only give their final agreement to it later. Ac- 
cordingly, the first three paragraphs of this article, as finally adopted by 
the Commission, are based on the fairly clear distinction between the tezt 
of the treaty, considered purely as a text, and the treaty itself considered 
as an instrument to which the parties have given some substantive agree- 
ment, either provisionally (e.g., by mere signature), or finally (e.g., by 
signature followed by ratification). The question of ‘‘authentication’’ is 
commented on below in connexion with Article 9. 


Paragraph 4. 


(2) The Commission feels no doubt that, as a matter of classification, the 
four stages mentioned in this paragraph all exist, although in practice two 
or more of them may be merged. Thus, in case of agreements signed on 
the spot, and containing a clause bringing them into force on signature, all 
four stages take place in one. Similarly, ratification may bring about both 
stages (c) and (d). In order to show, however, that the four stages are, 
in the abstract, distinct, the following case, a frequent one, may be noted. 
At an international conference: (a) the delegates draw up the text of a 
convention, which they do not sign or initial but authenticate simply by 
incorporating it into the final act of the conference; (b) the convention 
being subject to ratification, and also left open for signature until a certain 
date, some states subsequently sign it, thereby giving a provisional assent 
to it as a potential treaty (the mere act of drawing up the text did not imply 
even that) ; (c) they subsequently ratify, thereby giving a final assent, but 
this does not necessarily bring the convention into force, because it may be 
expressly provided that it will come into force only when, say, twenty 
ratifications have been deposited; (d) on the deposit of the twentieth rati- 
fication, the treaty comes into force. 


Part I. Format VALIDITY 


(Framing, conclusion and entry into force of treaties) 


Section A. Negotiation, Drawing up and Authentication of the Text 
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ARTICLE 6 
Drawing up and method of adoption of the text 


1. A treaty is drawn up by a process of negotiation which may take 
place either through the diplomatic or some other convenient official 
channel, or at meetings of representatives or at an international con- 
ference. In the case of treaties negotiated under the auspices of an 
international organization, the treaty may be drawn up either at an in- 
ternational conference convened by the organization, or in some organ 
of the organization itself. 

2. Representatives must be duly authorized to carry out the negotia- 
tion, and, except in the cases mentioned in paragraph 3 below, must 
furnish or exhibit credentials to that effect. They need not, however, 
for the purposes of negotiation, be in possession of full powers to sign 
the treaty. 

3. Heads of states and governments and foreign ministers have ex 
officio capacity to negotiate on behalf of their states, and need not 
produce any specific authority to that effect. The same applies to the 
head of a diplomatic mission for the purpose of negotiating a bilateral 
treaty between his state and the state to which he is accredited. 

4. The adoption of the text takes place as follows: 

(a) In the case of bilateral treaties by mutual consent of the parties; 

(b) In the case of treaties negotiated between a restricted group of 
states, by unanimity, unless the negotiating states decide by common 
consent to proceed in some other way; 

(c) In the case of multilateral treaties negotiated at an international 
conference, and subject to sub-paragraph (d) below, by such voting rule 
as the conference may, by a simple majority, decide to adopt; 

(d) In the case of treaties drawn up in an international organization 
or at an international conference convened by an international organiza- 
tion, according to the voting rule, if any, specifically provided for the 
framing of such treaties either by the constitution of the organization or 
by a decision of an organ competent to give it. 


Commentary 
Paragraph 1. 


(1) The first sentence relates to treaties of all kinds, bilateral and multi- 
lateral, between states, and requires no explanation. The second sentence 
also relates to treaties between states, but contemplates only the case of 
multilateral treaties drawn up under the auspices of an international 
organization. It does not, however, follow that (as, for instance, was done 
in the case of the Genocide Convention) ** the treaty must be drawn up bY 
or in an actual organ of the organization. Indeed, except in the case © 
certain international organizations whose work consists rather especially 


87 Drawn up in the Sixth Committee of the General Assembly at its Third Sessio= 
Paris, 1948. 
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in the framing of international conventions,** it is more usual for the or- 
ganization to convene a special conference for the purpose, which, except 
for the fact that the organization provides the secretariat and makes the 
administrative arrangements, and that the cost is borne on the budget of 
the organization, is to all intents and purposes like an ordinary diplomatic 
conference. Such conferences are frequently not held at the seat of the 
organization, and are sometimes attended by states not members of it, if 
there has been a decision to that effect.*® 


Paragraph 2. 


(2) This paragraph deals with authority to negotiate, not authority to 
sign. The two are quite distinct, and the question of authority to sign is 
dealt with by Article 15. While authority to sign (if possessed by the 
representative at the stage of negotiation) might be held to imply authority 
to negotiate, the reverse is certainly not the case, and, as a general rule,*° 
a further and specific authority to sign will be required before signature 
ean be affixed. On the other hand, as the second sentence of the paragraph 
makes clear, authority to sign need not be in the possession of the repre- 
sentative at the negotiating stage. For that, it will suffice if he possesses 
an authority to negotiate or to act as representative. 

(3) The first sentence of the paragraph states the normal rule without 
qualification. However, what it really means is that states can, in a 
negotiation, refuse to deal with unaceredited representatives of other 
states; and that at an international conference they can refuse to allow 
them to participate, except on a provisional basis pending arrival or pro- 
duction of the necessary authorization. It goes without saying that if 
the other negotiating states choose to negotiate with, or allow the participa- 
tion of an unaccredited ‘‘representative’’ they can do so, and this some- 
times occurs. In that case, unless the necessary authorizations are even- 
tually forthcoming, the representative will only be able to initial the text, 
or sign it ad referendum, as described in the commentary to Article 10 be- 
low; and these acts will require to be followed up in due course by an 
authorized signature, or by confirmation, as the case may be and as specified 
in paragraphs 2 and 3 of that article. 


Paragraph 8. 


(4) A general exception to the necessity for authority to negotiate, duly 
referred to in paragraph 2 of the present article, is specified in paragraph 
3. Authority to negotiate (and, as will be seen later, authority to sign) 
is inherent in the office and function of such persons as heads of states and 
governments, and foreign ministers—and also, in the special circumstances 
stated in the second sentence of paragraph 3, ambassadors or other heads 


88 As, for instance, the International Labour Organisation. 

*® Both points are exemplified by the Law of the Sea Conference, convened by the 
General Assembly and held at Geneva in 1958, to which a number of states not Members 
of the United Nations were invited and came. 

*° That is, apart from the special ease mentioned in Art. 15, par. 1 (a). 
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of diplomatic missions, as regards authority to negotiate.*' In the case 
of foreign ministers, the principle involved can be illustrated from the 
pronouncement of the Permanent Court of International Justice, already 
referred to (see footnote 26 above), in the Eastern Greenland dispute, in 
which the Court said ** (in relation to a case in which a foreign minister 
had given an oral undertaking, but without producing any express authority 
to do so) that it considered it to be ‘‘. . . beyond all dispute that a reply of 
this nature given by the Minister for Foreign Affairs on behalf of his 
Government in response to a request by the diplomatic representative of a 
foreign power, in regard to a question falling within his province, is bind- 
ing upon the country to which the Minister belongs.’’ ** 

(5) As regards the case of an ambassador or other head of diplomatic 
mission negotiating on behalf of his state with the state to which he is 
accredited, the Commission draws attention to Article 3, sub-head (c) of 
its Draft on Diplomatic Intercourse and Immunities,** where it is stated: 
‘‘The functions of a diplomatic mission consist inter alia in . . . negotiating 
with the Government of the receiving State....’’ In the commentary to 
this article, it was explained that this sub-head described one of the ‘‘elassix 
functions of the mission, viz. . . . negotiating with the Government of the 
receiving State. ...’’ Clearly, no special authority is necessary for this: 
it would be part of the inherent functions of the head of the mission. 


Paragraph 4. 


(6) This paragraph deals in effect with the voting rule by which the 
text of the treaty is adopted. Neither the term ‘‘adopted’’ nor the ex- 
pression ‘‘The adoption of the text . . .’’ denotes, or in any way implies, 
consent of any kind to be bound by this text, or to carry out its provisions. 
These terms relate solely to the framing of the text; but this text will 
eventually become binding on the parties as a treaty only if and when, by 
signature, ratification, or otherwise, they take the necessary steps to that 
end. The mere adoption of the text, and even a vote cast in favour of it 
for that purpose, involves no assurance whatever that these further steps 
will be taken. 

(7) In practice, the question of the voting rule arises mainly in con- 
nexion with the adoption of the texts of multilateral treaties and conven- 
tions. It is obvious that the text of a bilateral treaty can only be adopted 
by the mutual consent of the two states concerned, and that the rule of 
unanimity must also apply in the case of treaties negotiated between a 
small number or a restricted group of states for some specific common 
purpose, unless (though equally by unanimity) they decide on a different 
procedure. Hence sub-paragraphs (a) and (b) of the paragraph. 


41 They would, however, still require specific full powers to sign any resulting treaty. 

42 Series A/B, No. 53, p. 71. 

43 Italics added by the Commission. 

44 Official Records of the General Assembly, 13th Sess., Supp. No. 9 (A/3859), p. 12; 
see also Yearbook of the International Law Commission, 1958, Vol. II (U.N. pub, 
Sales No.: 58. V.1, Vol. IT), p. 90. 
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(8) As regards general multilateral treaties, there seems to be little 
doubt that, historically, and up to the First World War, the unanimity 
rule prevailed at most international conferences. Some members of the 


Commission felt that this was still the basic rule, unless a contrary decision 
should be taken; and that such a contrary decision itself required, strictly, 
to be taken unanimously, or at any rate without active dissent. It was 
pointed out that at conferences, the rules of procedure, including the voting 
rule, were frequently adopted without a vote, or subject only to abstentions ; 
so that at least the appearance of unanimity was preserved. It was further 
pointed out that, even where a conference adopted its voting rule only by 
a majority vote (1.e., in the face of actual contrary votes), the element of 
unanimity still existed in the sense that the states which had voted against 
this rule had the choice either of not participating further, and of leaving 
the conference, or else of submitting to the rule adopted. If, as would 
usually be the case, they remained, and took part in the work of the con- 
ference on the basis of this rule, they tacitly assented to it. 

(9) At the same time, the general feeling in the Commission was that in 
recent times the practice at international conferences of adopting texts by 
some kind of majority vote had become so invariable that it would now be 
unrealistic to postulate any other system. <A conference could of course 
decide to proceed by unanimity, but in the absence of any such decision it 
must be assumed that it would proceed on the basis of a majority rule. The 
only questions were what majority, and how was the conference to decide 
on that majority—+.e., did this initial decision itself require to be taken by 
nanimity, or could it equally be taken by a majority vote, and if so, what 
majority ? 

(10) In relation to these questions, four distinet points of view were put 
forward in the Commission. 

(a) Aeecording to one view, the Commission should not deal with the 
matter at all, because it was not really a part of the law of treaties, but 
belonged to the subject of the law and procedure of international con- 
ferences. Against this view, it was urged that the treaty-making process 
was essentially a part of the law of treaties,*° and that the adoption of the 
text was an essential part of that process. Without it there could be no 
treaty, and it was therefore necessary to have rules to govern the question 
of the adoption of the text. 

(b) Aeeording to a second view, a code on the law of treaties should not 
only deal with the matter, but should actually specify the majority by which 
an international conference should adopt its texts. In this connexion, it 
was pointed out that although most conferences had adopted their texts by 
a simple majority vote, there was a growing tendency to regard a two- 
thirds rule as preferable. A simple majority rule certainly facilitated the 


** It can, of course, be argued that the law of treaties presupposes the existence of a 
treaty, and must therefore take its point of departure from the completed treaty actually 
in force. This would, however, exclude such matters as signature and its effects, ratifica- 
tion, accession, reservations, entry into force, and other matters, all of them traditionally 
regarded as part of the law of treaties. 
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work of the conference ; but it often led to the adoption of texts that did not 
command any really wide measure of support, and which consequently 
tended to remain unratified. SSome members of the Commission considered 
that a code on treaty law should prescribe a two-thirds rule for the adop- 


tion of texts. 

(c) According to a third view, the code should make no attempt to 
prescribe any particular voting rule, but should simply state that the matter 
was one for decision by the conference. Furthermore, according to this 
view, no attempt should be made to prescribe how the conference would 
reach a decision concerning its substantive voting rule. That too should 
be left to the conference. In reply to objections that this might theoreti- 
eally prevent the conference from ever starting, it was pointed out that, by 
one means or another, conferences always did manage to adopt their rule 
of procedure, including a voting rule. 

(d) The supporters of the fourth view, which eventually prevailed, while 
agreeing with the supporters of the third view that the code should not 
prescribe the voting rule, but should leave this to the decision of the con- 
ference, considered it essential at least to prescribe by what means the 
conference would reach that decision. It might be true that a conference 
would usually reach it somehow, but perhaps only after long procedural 
debates, delaying the start of the substantive work of the conference. Once 
this view had been adopted by the Commission, there was general agree- 
ment that the rule of the simple majority as the basis of the adoption by 
the conference of its rules of procedure, including its substantive voting 
rule, was the only practicable one. The conference’s substantive voting 
rule—i.e., for the adoption of texts, and for taking any other non-pro- 
cedural *® decisions, would then be such as the conference, by a simple 
majority, decided upon. This substantive voting rule might itself be a 
simple majority rule, or it might be two-thirds, or even, theoretically, 
unanimity. 

(11) Sub-paragraph (c) of paragraph 4, in which the result just dis- 
eussed is embodied, is, however, expressed to be ‘‘subject to sub-paragraph 
(d) below.’’ The latter sub-paragraph deals with the special case of 
treaties drawn up in an international organization, or at conferences con- 
vened by it, where (which is not always the case) either the constitution 
of the organization already prescribes a voting rule for the adoption of the 
texts of such treaties, or there has been a decision by some organ of the 
organization, competent to give it, as to what the voting rule shall be. The 
constitutions of some organizations, such as the International Labour 
Organisation, prescribe in detail the method by which treaties concluded 
under their auspices shall be drawn up. Others do not. However, the 
appropriate organ of the organization, if it is constitutionally empowered 
to do so, may, in deciding to hold or convene a conference, prescribe the 
voting rule in advance as one of the conditions of holding or convening the 
conference. At the same time, it was pointed out by the Secretary of the 

46 The rule of the simple majority vote for procedural decisions is universally ad- 
mitted; but the discussion here relates to substantive decisions—in particular those 
leading to the adoption of texts. 
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Commission that, when the General Assembly of the United Nations con- 
vened a conference, what normally occurred was that the Secretariat, after 
consultation with the groups and interests mainly concerned, drew up 
provisional or draft rules of procedure, including a suggested voting rule, 
for adoption by the conference itself. But it was left to the conference to 
adopt the suggested rule on a definitive basis, or else to substitute another 
for it, if it pleased. 


ARTICLE 7 
Elements of the text 


1. It is not a juridical requirement of the text of a treaty that it should 
contain any particular rubric, such as a preamble or conclusion, or other 
special clause. 

2. However, in addition to a statement of its purpose and an indication 
of the parties, provisions normally found in the text of a treaty are those 
concerning the date and method of the entry into force of the treaty, 
the manner of participation of the parties, the period of its duration, and 
other formal and procedural matters. 

3. In those cases where a treaty provides expressly that it shall re- 
main open for signature, or provides for ratification, accession, ac- 
ceptance, coming into force, termination or denunciation, or any other 
matter affecting the operation of the treaty, it should indicate the manner 
in which these processes are to be carried out and the requisite com- 
munications to the interested states which are to be made. 


Commentary 


(1) As the opening words of paragraph 2 of this article imply, the only 
essential elements that must be found in the text of a treaty for it to exist 
as such, are a statement of its purpose (1.¢., its substantive content) and 
an indication in some form of who are the parties to it. Other clauses may 
be, and indeed, in general are, usual and often desirable. But their 
absence would not affect the legal validity of the treaty which, theoretically, 
could consist merely of several lines written on a sheet of paper, provided 
it was clear that this represented or embodied an agreement between the 
parties to it. Thus, while there is a good deal to be found in juridical 
literature, and elsewhere, about the various parts of a treaty, formal clauses, 
clauses de style, ete., and while there is a great deal of law regarding these 
clauses and their effects, assuming they are present in any given ease, their 
presence is not itself an actual legal necessity. It may at first sight seem 
strange that clauses which figure so prominently in many treaty instruments 
should not do so in any way as a legal necessity. But if the question be 
asked whether their absence can render the treaty actually invalid, the 
answer must clearly be in the negative. The treaty would still be a treaty 
Without them, if what it did contain had been duly consented to by the 
parties. 

(2) Such is the legal position intended to be reflected by paragraph 1 of 
Article 7. But this paragraph is not, of course, intended to imply that 
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a preamble, a formal conclusion, and other special clauses, should not 
figure in treaties, or that they will not produce their due legal effect when- 
ever they are present. What the paragraph implies is that it is for the 
parties to decide whether to include these elements or not, but that failure 
to do so will not affect the validity of the treaty as such. As to the legal 
effects of such parts or provisions of a treaty, this is a matter of the rules of 
treaty interpretation, and of other rules contained in later parts of the 
Code. 

(3) On the other hand, if not a legal necessity, it is certainly preferable 
that treaties should contain formal clauses, or at least indications, on a 
number of matters affecting the mechanics of the treaty, such as the neces- 
sity or otherwise of ratification, the method of entry into force, the dura- 
tion of the treaty (if not intended to be of indefinite duration), the method 
of its termination, ete. This is true not merely of treaties stricto sensu, 
but also of less formal instruments, even if to a somewhat diminished 
extent,*7 and on the basis of a rather different method of indication.* 
The absence of such provisions, or indications, will not invalidate the 
treaty, but it may lead to mechanical difficulties, to difficulties in the ap- 
plication of the treaty, and to disputes between the parties that can perhaps 
only be resolved by reference to an international tribunal. Accordingly, 
paragraph 2 of the article, by stating that provision for such matters is 
usual, is also intended to suggest that it is desirable. 

(4) The final paragraph is consequential, but relates mainly to the case 
of the plurilateral or multilateral treaty. The operation of such treaties 
is greatly facilitated if they contain (though this could, of course, equally 
well be done by some ancillary protocol) a provision naming the govern- 
ment of one of the parties, or the secretariat of some international or- 
ganization, as constituting the treaty’s ‘‘headquarters,’’ at the seat of 
which it will remain open for signature; with whom instruments of 
ratification are to be deposited ; to whom other notifications—such as notices 
of denunciation—may be sent; and by whom the receipt of such instru- 
ments and notifications, and any other relevant information, will be com- 
municated to the other parties or interested states. 


ARTICLE 8 
Legal consequences of drawing up the text 


1. Participation in a negotiation or an international conference, even 
where texts have been adopted by unanimity, does not involve any 
obligation to accept the text or to carry out its provisions. 

2. This does not, however, affect such obligations as any participant 
in the negotiation may have according to general principles of inter- 


47 It is less important only because, in the case of these instruments, it is easicr to 
infer with reasonable certainty what the intention is. Thus it is fairly clear that unless 
something different is indicated, an exchange of notes takes effect on the date of ex 
change, whether this is stated or not. 

48 That is to say, less use is made of formal clauses specifically devoted to providing 
for ratification, entry into force, duration, etc., and more is left to the play of inference 


or indirect indication. 
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national law to refrain for the time being from taking any action that 
might frustrate or adversely affect the purpose of the negotiation, or 
prevent the treaty producing its intended effect if and when it comes 
into force. 


Commentary 


(1) The title of this article may be slightly elliptical, because the main 
legal consequence involved is that there are no direct or positive legal 
consequences of merely drawing up the text of a treaty—and it is of im- 
portance to the success of the negotiating process that this should be clearly 
understood. Even the unanimous adoption of a text—provided it is not 
adopted as anything more than a simple text—involves no obligation to 
become finally bound by the text as a treaty; still less (at that stage) to 
carry out its provisions. The same applies where, at an international 
conference, texts are adopted by a majority vote. The states of the 
majority are no more bound than are those whose delegations voted against. 
Both classes are equally entitled to accept (t.e., become bound by) the 
treaty eventually; but neither is obliged to do so, or, in the meantime, to 
carry out its provisions. There is a clear distinction between a text that 
exists only as a text, which the negotiating states may or may not proceed 
to sign, ratify or otherwise become bound by, and a text which, through 
these processes, becomes an international agreement. Further observations 
on this matter are contained in paragraph (1) of the commentary to Article 
> above and in paragraph (6) of the commentary to Article 6. 

(2) So much for the direct legal consequences—or rather, the lack of 
them—with reference to the drawing up of the text. Many members of 
the Commission, however, felt that it might be misleading to imply that 
there were no legal consequences at all. For instance, states which have 
participated in a negotiation at which the text of a treaty has been drawn 
up certainly have a right to sign the treaty, although this right does not 
necessarily or always derive from the participation as such. But the 
question of the right to sign is dealt with in a separate article (see Article 
17 and commentary thereto). Furthermore, a number of the members of 
the Commission considered that, while participation in a negotiation, and 
in the drawing up of a text, did not involve any positive obligations for 
the states concerned, it did, or might, involve a negative obligation of a 
different kind; namely, for the time being, and pending eventual signa- 
ture, ete-—or for a reasonable time within which the further steps which 
would bring the treaty into force could be taken, if the parties decided to 
do so—to refrain from any action that might frustrate the whole negotia- 
tion by imperilling the objects of the treaty. An example which was given, 
and which, if not very likely to occur in practice, nevertheless aptly il- 
lustrates the point involved, was the possibility that, a treaty having been 
drawn up between two states for the cession by one to the other of certain 
territory (in return for a specified compensation), the ceding state might, 
before any further step could be taken, destroy installations and other 
objects of value in the territory—yet claim that, as the territory itself could, 
a such, still be transferred, the purpose of the negotiation remained intact. 
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(3) Some members of the Commission felt that, while a certain obliga- 
tion to refrain from this type of behaviour might result from actual 
signature of a treaty, it could not result from merely drawing up the text. 
A state’s freedom of action could not, as a matter of law, be affected or 
limited simply by participation in a negotiation. Even if the state had 
given some assent, it would only have assented to the text as a text, and not 
in any way (even provisionally) as a treaty. In such circumstances, the 
suggested behaviour could not be illegal, though it might be lacking in 
morality or political good sense. The members of the Commission who took 
this view also felt the case lacked reality. In the face of such behaviour, 
the treaty would evidently not be signed, or would not be ratified. Still, 
the other party would be no worse off than if the negotiation had not taken 
place at all. Since no state having participated in the drawing up of a 
text was, on that account, bound to sign it, the suggested behaviour would 
simply be the equivalent (or evidence) of a decision not to sign. 

(4) These views were not shared by certain other members of the Com- 
mission who felt that, particularly in the case of general multilateral con- 
ventions left open for signature for a period of months, some kind of obliga- 
tion did rest on the negotiating states, particularly those which had voted 
in favour of the text as a text, to refrain from action which would alter the 
status quo in such a way that states eventually signing would find them- 
selves obliged to do so against the background of a different situation of 
fact from that which existed when the treaty was first opened for signature 
It was immaterial whether this obligation sprang from the general prin- 
ciple of good faith, the doctrine of abuse of rights, or from a rule implied 
by the general international law of treaties—as to which, opinions differed 
somewhat amongst the members of the Commission holding this basic view 

(5) In these circumstances, the Commission eventually decided on the 
course reflected in paragraph 2 of Article 8. This paragraph is intended 
to leave the question entirely open. Admittedly it implies that an obliga- 
tion of the kind specified may exist. It does not denote that it does exist 
This is left to be determined on the basis of general principles of interna- 
tional law, and without prejudice to what the result of such a determina- 
tion might be. 

(6) Supposing, however, that such an obligation exists (though, as just 
stated, this point remains quite open), then the words ‘‘for the time being’ 
would indicate that it is not of indefinite duration. How long it would 
last, would depend on the circumstances of the particular case and could 
hardly be specified precisely. But the obligation could clearly not last 
beyond such time as was reasonably necessary in order to enable the 
negotiating states to decide on their attitude in relation to the treaty. 


ARTICLE 9 
Authentication of the text 


1. Unless other means are prescribed in the text itself or specially 
agreed upon by the negotiating states, the text of a treaty as finally 
drawn up may be authenticated in any of the following ways: 
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(a) Initialling of the text on behalf of the negotiating states; 

(b) Incorporation of the text in the Final Act of the conference at 
which it was drawn up; 

(c) Incorporation of the text in a resolution of an organ of an inter- 
national organization, or such other means as may be provided for by 
the constitution of that organization. 

2. In addition, signature of the text on behalf of the negotiating states 
(whether full signature or signature ad referendum), apart from such 
effects as it may produce by virtue of Articles . .. of the present code,*® 
also authenticates the text in all cases in which this has not already been 
carried out in one of the ways referred to in paragraph 1. 

3. Once authenticated as provided for in paragraphs 1 and 2 of the 
present article, the text is final. 


Commentary 


(1) What is meant by the authentication of the text? And why is 
“authentication’’ necessary? It will be simplest to begin with the second 
of these two questions. In answering it, an answer will automatically be 
given to the first. Authentication is necessary in order that, before the 
negotiating states are called upon to decide whether they will become 
parties to the treaty or not—or in some cases before they are called upon 
to decide whether they will even sign it, as an act of provisional consent 
to the treaty—they may know once and for all, finally and definitively, 
what is the text of the treaty which, if they take these decisions, they will 
be signing or becoming parties to. It is clear that such steps as signature, 
ratification, accession, bringing into force, ete., can only take place on the 
basis of a text the terms of which have been settled, and are not open to 
change. There must come a point, therefore, at which the process of 
negotiation or discussion is halted, and the text which the parties have, as 
a text, agreed (or, at an international conference adopted by a majority 
vote) is established as being the text of the proposed treaty. Whether the 
states concerned will eventually become bound by this treaty is, of course, 
another matter, and remains quite open. None are committed at that 
stage. But if they are eventually to become bound, they must have, as 
the basis of any further action, a final text not susceptible of alteration. 

(2) It is accordingly necessary to have some means whereby the text, 
when ultimately settled, can be registered and recorded in such a manner 
that its status as being the finally agreed text (7.e., as being what has been 
agreed on as a text) is not open to question or challenge. This process is 
known as authentication, and authentication therefore consists in some act 
or procedure which as it were certifies and establishes that ‘‘this text is the 
correct (and the only correct) and authentic text.’’ 

(3) It may be asked, is it then impossible to change an established text, 
should the parties have further thoughts, so long at any rate as it has not 
been signed? The answer is that it is not impossible, but that once a 


_ The numbering is left blank as the Commission has not yet considered all the articles 
involved. 
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recognized procedure of authentication has been carried out in relation to 
a text, any subsequent alteration of it results not merely in an amended 
text, but in a new text, which will then itself require authentication or 
re-authentication in some way. This can best be illustrated in relation tu 
those cases where signature is itself the method of authentication, 7.e., 
where the text has not already been authenticated in any other way (until 
fairly recently signature was indeed the normal method of authentication 
In such a ease, changes effected after 


though it no longer always is so).°° 
signature would require the text to be re-signed or re-initialled, or a new 
text to be drawn up and signed; or alternatively, a separate protocol 
registering and authenticating the changes would have to be drawn up and 
signed. In general, no changes could be made to the original signed text 
or signature copy itself, for then the parties would be on record as having 
signed a text different from the one which, at the actual date of signature, 
they did sign. If changes are made on the original signed text or sig 
nature copy, they would themselves require to be signed or initialled, and 
dated. The document as a whole would then stand authenticated as the 
actual text of the treaty. But final establishment of the text at some point 
there must be, and, in order to register and stabilize this text as the basis 
for ratification (where necessary) and entry into force, there must be an 
eventual authentication of it in its final form by some recognized method 

(4) The same considerations apply, mutatis mutandis, and perhaps even 
more obviously, where authentication of the original text has taken place, 
not by signature but, e.g., by embodiment of the text in the final act of a 
conference, or in a resolution of an organ of an international organiza- 
tion.** Any subsequent alteration of it would result in a new text, itself 
requiring authentication by the same or some other recognized means. 

(5) It has now been stated what authentication is, and why it is neces- 
sary. It next becomes pertinent to ask why the concept of authentication 
has until recently remained largely unrecognized as a definite, separate, 
and necessary part of the treaty-making process. The explanation lies in 
the fact that in the past, and apart from the possibility of initialling and 
signature ad referendum, signature was the normal method of authenticat- 
ing a text, but that signature invariably had and has a further and mueli 
more important aspect. It not only establishes what the text is (assuming 
that this has not already been done in some other way, as indicated in 
paragraph 1 of Article 9), but also operates as a provisional consent to be 


50 See the text of Art. 9, and see further below, where it is explained that the other 
aspects and effects of signature have tended to mask its authenticating aspect. 

51 The practice of the United Nations for purposes of authentication is to use the 
latter two methods specified in par. 1 of Art. 9, rather than the first alternative of 
initialling. The custom of initialling has never been used in the United Nations for the 
purposes of authenticating the text of a multilateral convention. Initialling for the 
purposes of authentication has been supplanted, in the more institutionalized treaty: 
making processes of the United Nations, by such standard machinery as the recorded 
vote on a resolution embodying or incorporating the text, or by incorporation into 4 
final act. As stated in par. (4) of the above commentary, any subsequent alteration 
of a text authenticated by these means would he, in effect, the drawing up of a new 
text, itself requiring authentication by the same or other recognized means. 


In 
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bound by this text as an international agreement—or even (in those cases— 
e.g., of exchanges of notes—where no ratification is necessary) as a final 
consent. The authenticating aspect of signature is consequently masked, 
because it merges in or becomes absorbed by its consent aspect. The two 
are, in such eases, indistinguishable, except conceptually. But even in the 
past, the distinction existed, and could clearly be seen where, e.g., the text 
was merely initialled (a purely authenticating act), signature taking place 
later. It was for this reason that Professor Brierly, in his first report,®* in 
explanation of why previous drafts and codes on the law of treaties did 
not ‘‘provide in terms for .. . authentication,’’ said that this was 


. . because the process of authentication is commonly part of that of 
negotiation or conclusion, the same act serving more than one purpose. 
Thus when a treaty is signed by the negotiators subject to ratification 
the signatures affixed to its text serve both for the purpose of au- 
thenticating the latter as a correct record of the terms the several 
parties are willing to consider accepting as binding, and also as part 
of the process whereby the parties do in fact become bound by those 
terms. Likewise, in the case of a treaty binding on signature, its 
signature on the part of any party constitutes both an act of au- 
thentication of its terms and an act of final acceptance of these terms. 


Continuing, Professor Brierly said that in recent years: 


. methods of authentication of the texts of treaties, other than that 
of signature on behalf of all or most of the negotiating parties have 
been devised. Thus the incorporation of unsigned texts of projected 


treaties in signed Final Acts of diplomatic conferences which may 
: have negotiated more than one such text has been resorted to. [See 
7 the Harvard Draft Convention, Comment, pp. 734-735.] And a 


special procedure, namely, signature by the President of the Interna- 
tional Labour Conference and Director or Director-General of the 
International Labour Office alone, has been applied for the authentica- 


1 tion of (draft) international labour conventions since the first estab- 
lishment of the International Labour Organisation. |See The Treaty 
" of Versailles, Article 405.| Treaties which have not been signed at 
j all, all parties resorting instead to a process of accession, have not been 


unknown. [See General Act of 1928 (Article 43), Hudson, Jnter- 
national Legislation, Vol. IV, p. 3207, the Revised General Act of 


h 1949, Official Records of the third session of the General Assembly, 
g Part II, Resolutions, p. 11; the General Convention on the Privileges 
n and Immunities of the United Nations, 1946, United Nations Treaty 
. Series, Vol. 1, p. 15; the Convention on the Privileges and Immunities 
of the Specialized Agencies, Official Records of the second session of 
et the General Assembly, Resolutions, p. 114.] The authentication of 
the texts of these agreements was effected by their incorporation in a 
he resolution of the League Assembly or, as the case may be, of the Gen- 
of eral Assembly of the United Nations. 
~ In conclusion, Professor Brierly accordingly said that 
2 In the light of the developments referred to, it is thought useful to 
“ emphasize in the present draft the distinction between signature of 
i the texts of treaties as a means of mere authentication and signature 
ew *2 Yearbook of the International Law Commission, 1950, Vol. II (U.N. pub., Sales 


No.: 1957. V. 3, Vol. IT), pp. 233-234. 
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as the process, or part of the process, whereby a State or international 
organization accepts a treaty as obligatory; considered as a means of 
authentication, signature of negotiators is but one such means, though 
of course still that which is most common. 

(6) In the light of the foregoing explanations and examples, it is not 
necessary to say much more by way of comment on paragraph 1 of the 
present Article 9, while paragraph 3 has equally been fully covered. In 
this last paragraph, the word ‘‘final’’ is used in the sense that any change 
subsequent to authentication results in a new text, itself requiring au- 
thentication. With regard to paragraph 2, the reasons why signature 
has not been specified amongst the methods of authentication listed in 
paragraph 1 are first, that these latter acts are always (or almost always) * 
acts of authentication, whereas, as already explained, signature may or may 
not be; and secondly, that these acts are (in this immediate context) acts 
only of authentication ; whereas signature, even where it authenticates, has 
a further and more important aspect (to use Professor Brierly’s phrase) as 
being at least ‘‘part of the process whereby a state . . . accepts a treaty as 
obligatory. . For these reasons it seemed desirable to separate signa- 
ture from the other acts concerned, and to deal with it in a different 
paragraph. 

(7) The present special rapporteur had also included in his correspond- 
ing article a provision to the effect that sealing—a practice commonly re- 
sorted to in the past, whereby delegates affixed their seals, as well as their 
signatures, to the treaty—was not necessary to its authentication or forma! 
validity, even if the treaty contained the common-form recital ‘‘. . . have 
signed the present treaty and have affixed thereto their seals.’’ The Com- 
mission thought it would suffice to mention this matter in the commentary. 


ARTICLE 10 
Initialling and signature ad referendum, as acts authenticating the text 


1. The text of a treaty may be signed or initialled. If signed, the 
signature may be outright (full signature), or ad referendum to the gov- 
ernment concerned, by the addition of those words, or an equivalent 
formula, to the signature. The incidents and legal effects of full sig- 
nature are set out in Articles .. .°* of the present Code. 

2. Initialling, except where it is carried out by heads of state or of 
government or by ministers of foreign affairs with the intention that it 
shall operate as a signature, can only have effect as an authentication of 
the text. If initialling is to be followed by signature, this must be 
carried out as a separate act, the legal effects of which will date only 
from the day of such signature. 

3. Signature ad referendum may be converted into a full signature by 
a subsequent confirmation on the part of the government concerned. In 


53 Theoretically, a treaty might only efter authentication by signature, be embodied 
in a resolution of an international organization and be recommended for accession by 
members not having signed it. Professor Brierly mentions such a possibility. 

54 See footnote 49. 
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that case the confirmation operates retroactively to convert the signa- 
ture ad referendum into a full signature with effect as from the date of 
affixation. 


Commentary 


(1) As stated in paragraph 1 of this article, a treaty may be signed or 
initialled; and if signed, may be signed unconditionally or only ad 
referendum, The latter is not of course a full signature, although it will 
rank as one if subsequently confirmed by the government on whose behalf 
it was made. 

2) As indicated in the opening phrase of paragraph 2 of the article, 
initialling is capable of being the equivalent of a full signature if two 
conditions are fulfilled—namely, first, that it is carried out by certain per- 
sons having inherent authority, arising out of their office, to bind the state ; 
and secondly, that it is done with the intention that it shall operate as a 
signature.*> In all other cases, initialling is an act only of authentication 
of the text. Except in the case just mentioned, it can never, in itself, be 
more. It can never be converted into a signature, though it can be fol- 
lowed up by one. 

(3) Accordingly, the principal differences between initialling and sig- 
nature ad referendum are: (a) that initialling is and remains basically an 
authenticating act only, whereas signature ad referendum is, originally, 
both an authenticating act (where the text has not otherwise been au- 
thenticated already) and a provisional signature; (b) that initialling is 
never anything more, whereas signature ad referendum is capable of being 
transformed into full signature by subsequent confirmation; and (c) that 
such a confirmation has retroactive effect, causing the signature ad 
referendum to rank as a full signature from the date of its original affixa- 
tion, which then becomes the date of signature for the state concerned; 
whereas if initialling is followed up by signature, the latter has no 
retroactive effect, and signature dates only from the later, not the earlier 
act. 

(4) There may also be a certain difference in the occasions on which 
these two procedures are employed. Initialling is employed for various 
purposes. One is to authenticate a text at a certain stage of the negotia- 
tions, pending further consideration by the governments concerned. It 
may also be employed by a representative who has authority to negotiate, 
but is not in possession of (and is not at the moment able to obtain) an 
actual authority to sign.°® Sometimes it may be resorted to by a representa- 
tive who, for whatever reason, is acting on his own initiative and without 
instructions, but who nevertheless considers that he should carry out some 
sort of act in relation to the text. Signature ad referendum may also be 


58 Such cases are infrequent but have occurred. The intention may be inferred from 
the instrument as a whole or from the surrounding circumstances. 

56 At present, when a telegraphic authority, pending the arrival of written full powers, 
would usually be accepted (see Art. 15 below, and the commentary thereto), the need 
for recourse to initialling on this ground ought only to arise infrequently. 


al 
of 
rh 
ot 
1€ 
n 
re 
l- 
re 
n 
y 
ts 
iS 
it 
a 
r 
il 
e 
l- 
t 
f 
t 
f 


266 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 54 


resorted to in some of these cases, but at the present time is probably em- 
ployed mainly on actual governmental instructions in cases where the 
government wishes to perform some act in relation to the text, but is un- 
willing to be committed to giving it even the provisional consent that a 
full signature would imply. 


Section B. Conclusion of and Participation in the Treaty 
and Its Entry into Force 


Note. The following articles would be preceded by certain articles not 
yet taken up by the Commission (see par. 17 of the present report). 


ARTICLE 14 
Function of signature 


In addition to authenticating the text where this has not been done 
in some other way, as provided in Article 9, signature operates as a 
provisional consent to the text, as constituting an international agree- 
ment, in those cases where it is subject to ratification; and as a final 
consent in those cases where the treaty comes into force on signature, 
as provided in Article... .*’ 


ARTICLE 15 
Authority to sign 


1. Signature can only be effected: 

(a) By a person having capacity ex officio to bind the state by virtue 
of his position or office as head of state or government, or minister of 
foreign affairs; 

(6) Under a full-power issued to the representative concerned. 

2. Full-powers must be in appropriate form, and must emanate from 
the competent authority in the state concerned. In cases where trans- 
mission of full-powers is delayed, a telegraphic authority, or a letter from 
the head of the diplomatic mission of the country concerned in the coun- 
try of negotiation, may be accepted, subject to eventual production of 
the full-powers. 


Commentary 
Article 14. 


(1) No special commentary is necessary on Article 14, since the points 
involved have already been fully covered in connexion with material con- 
tained in earlier articles (see in particular paragraph (1) of the com- 
mentary to Articles 5 and 8 respectively). Signature as an act that, per 
se, brings the treaty into force, is dealt with in Article . . . below,®’ and the 
commentary thereto. 


57 See footnote 49. 
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Article 15. 


(2) It has already been noticed in paragraph (2) of the commentary to 
Article 6, that authority to negotiate does not of itself imply authority to 
sign, and that, for the latter, a separate authority is required. It would 
perhaps be more accurate to say that authority to sign must exist, and that 
it is not entailed by authority to negotiate. This way of putting it would 
be more accurate because it is not the case that a specific full-power to sign 
the particular treaty must always be produced. In the first place, as 
indicated by paragraph 1 (a) of Article 15 (a similar situation in con- 
nexion with authority to negotiate has already been noticed; see above, 
Article 6, paragraph 3, and commentary thereto) certain persons have, by 
virtue of their office, an inherent authority to sign a treaty on behalf of the 
state, without being in possession of any specific full-power to do so. 

(3) Secondly, while in other cases a specific full-power to sign the par- 
ticular treaty must be produced, the Commission believes that in some 
countries there may be a practice of issuing to certain ministers, as part 
of their commissions so to speak, a general or standing full-power which, 
without mentioning any particular treaty, authorizes the minister to sign 
treaties generally on behalf of the state. The Commission would be glad 
eventually to hear from governments what are their respective practices in 
this respect. In principle, the Commission can see no reason why the pro- 
duction of a full-power in these terms should not suffice, particularly in the 
ease of ministers who by virtue of their office would normally have au- 
thority to sign even without a full-power. To take account of this pos- 
sibility, sub-head (b), as at present drafted, speaks simply of a full-power 
“issued to the representative concerned,’’ without specifying that it must 
name or refer to the particular treaty to be signed. 

(4) With regard to the question of whether full-powers are necessary 
not merely for outright signature but even for the purpose of affixing a 
signature ad referendum, opinion in the Commission was divided. It was 
felt that this matter depended partly on the practice actually followed by 
governments, as to which the Commission did not feel itself to be fully in- 
formed at present, and partly on the exact legal effect to be attributed to 
a signature ad referendum, as to which conflicting views were expressed. 
In these circumstances the Commission decided to postpone further con- 
sideration of the matter until it next takes up the subject of treaties. 

(5) While certain forms of full-powers are traditional, and, with sundry 
variations, in common and general use, the form of the full-power is 
strictly a matter for each country to determine for itself—subject to certain 
essential requirements. These are: (a) that the full-power should emanate 
from whatever authority (and of course there may be more than one) ** is 
competent to issue it under the constitution of the particular state; (b) 
that it should clearly express or convey the necessary authority to sign; 
and (¢) that it should either by name or in some other definite manner,*® 


* See footnote 49. 

8 For instance, heads of states, heads of governments, and foreign ministers would 
normally be competent authorities. 

** For instance, by his office, e.g. ‘‘Our Ambassador at ..., for the time being.’’ 
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indicate the person to whom it is issued and on whose part signature is 
authorized. Requirement (a) is specified in paragraph 2 of Article 10. 
The Commission thought that requirements (b)) and (c) were sufficiently 
eovered by the words ‘‘Full powers must be in appropriate form. 
These words would also cover the question of whether the full-powers must 
be in ‘‘heads of states,’’ or ‘‘governmental’’ form—a matter which must 
depend on the form of the treaty itself, and on the constitutional practice 
of the state concerned. 

(6) The second sentence of paragraph 2 recognizes a practice of fairly 
recent development and of considerable utility. It should render initialling 
and signature ad referendum unnecessary, save in exceptional circum- 
stances or as deliberate acts (see par. (4) of the commentary to Article 
10). It goes without saying that if the promised full powers do not in 
due course arrive, the signature admitted on the basis of the telegraphic 
authority has no effect, and must be considered null and void. 

(7) Most formal treaty instruments contain recitals, which may take 
various forms, indicating that the persons signing it are authorized to do so 
Thus, at the end of the preamble it may be stated that certain (named 
persons have been appointed as the plenipotentiaries of the parties and 
that these persons ‘‘having exchanged [or ‘‘exhibited’’] their full powers 
found in good and due form,” have agreed as follows:—’’ (or some such 
formula). Alternatively (or sometimes in addition), there may be a 
phrase at the end of the treaty which runs ‘‘In witness whereof, the under- 
signed, being duly authorized to that effect, have signed the present treaty.’ 
A variant of this is ‘‘In witness whereof the undersigned Plenipotentiaries 
have signed, ete.’’ Here, the term ‘‘Plenipotentiaries,’’ and the use of the 
capital ‘‘P,’’ has been considered as acknowledging the existence of the 
necessary authority to sign—otherwise those concerned would not be 
‘*Plenipotentiaries,’’ which translated means, precisely, ‘‘fully empowered 
persons.”’ 

(8) Nevertheless, however desirable it may be, and is, that treaty in- 
struments purporting to be of a formal character should contain recitals of 
this kind, and however customary they may be in the case of such instru- 
ments, it cannot be contended that they are in any way essential. So long 
as the necessary full powers exist, and are on record, the signature will be 
valid, whether or not these recitals appear in the treaty. 


ARTICLE 16 


Time and place of signature 


Signature takes place on the occasion of the conclusion of the negotia- 
tion or of the meeting or conference at which the text has been drawn 


x 
es 


60In bilateral or other restricted negotiations, the full-powers will normally b 
amined by the protocol or treaty departments or sections of the respective foreign mi”- 
istries or embassies. In the case of international conferences, a credentials committee 
will be set up, or else the examination will be entrusted to the secretariat or bureau of 


the conference. 
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up. It may, however, be provided, either in the treaty itself or by some 
other agreement between the parties, that signature shall take place on 
a subsequent occasion, or that the treaty will remain open for signature 
at some specified place, either indefinitely or until a certain date. 


Commentary 


1) The antithesis in this article is between the treaty that remains open 
for signature until a certain date—or else indefinitely—and the treaty 
that does not. Most treaties, in particular bilateral treaties and treaties 
negotiated between a restricted number or group of states, do not remain 
ven for signature. They are signed either immediately on the conclusion 
‘the negotiation, or on some later date especially appointed for the pur- 
pose. In either case, states intending to sign must do so on the occasion of 


i 


the signature, and cannot do so thereafter. They may of course still be 
able to become parties to the treaty by some other means, ¢.g., accession (as 
to which see later articles of the Code) 

2) In the case of general multilateral treaties, or conventions negotiated 
at international conferences, there has for some time been a growing tend- 
ency to include a clause leaving them open for signature until a certain 
date (usually six months after the conclusion of the conference). In 
theory, there is no reason why such treaties should not remain open for 
signature indefinitely, and cases of this are on record ; * however, the utility 
and practicability of that must depend on the character of the particular 
treaty. The practice of leaving multilateral treaties open for signature 
has considerable advantages. The closing stages of international confer- 
ences are apt to be hurried. Often the governments at home are not in 
possession of the final text, which may only have been completed at the 
last moment. For that reason, many of the representatives are not in 
possession of authority to sign the treaty in its final form. Yet even in 
those cases where it is possible to become a party to a treaty by accession, 
many governments would prefer to do so by signature and ratification. It 
is also desirable to take account of the fact that governments which are not 
sure of being able eventually to ratify (or accede), may nevertheless wish 
for an opportunity of giving that provisional measure of assent to the 


61 The Commission had not reached this part of the work at the end of the present 

82 Art. 14 of the Convention on the Pan-American Union, adopted at Havana on Feb. 
18, 1928, provides as follows: ‘‘The present Convention shall be ratified by the signatory 
States and shall remain open for signature and for ratification by the States represented 
at the Conference and which have not been able to sign it.’’ The Convention on Treaties, 
adopted Feb. 20, 1928: the Convention on the Condition of Aliens, adopted Feb. 20, 
1928; the Convention on Diplomatie Agents, adopted Feb. 20, 1928; the Convention on 
Consular Agents, adopted Feb. 20, 1928; the Convention on Maritime Neutrality, adopted 
Feb. 20, 1928; the Convention relating to Asylum, adopted Feb. 20, 1928; the Conven- 
tion on the Rights and Duties of States in the Event of Civil War, adopted Feb. 20, 
1928, all contain a slightly different final clause which merely states that after signature 
it shall be subject to ratification by the signatory states. There is no time limit specif- 
ieally imposed on signature. All the above-mentioned conventions were 
the Sixth Pan-American Conference held at Havana. 
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treaty which signature implies. These preoccupations can most easily be 
met by leaving the treaty open for signature at the seat of the ‘‘headquar- 
ters’’ government or international organization. It can then be signed by 
any person producing a valid full-power to do so, such as the diplomatic or 
permanent representative of the signing state at the seat in question, or 
by a foreign minister or other authorized person present there, or having 
gone specially for the purpose. 


ARTICLE 17 
The right to sign 


1. In the case of bilateral treaties, and of plurilateral treaties negotiated 
between a regional or other restricted number or group of states, the 
right to sign is necessarily restricted to the negotiating states, and to 
such other states as, by the terms of the treaty or otherwise, they may 
admit to signature. 

2. In the case of general multilateral treaties, the right to sign is 
governed by the following rules: 

(a) Subject to sub-paragraph (6), every state invited to participate 
in the negotiation or attend the conference at which the treaty is drawn 
up has the right to sign the treaty; 

(b) Where the treaty specifies the states or categories of states which 
are entitled to sign it, only those states or categories of states can sign; 

(c) Where the treaty does not contain any provision on the matter, 


and is still open for signature, then signature by states other than those 
referred to in sub-paragraph (a) above can take place with the consent 
of two-thirds of the parties to it if the treaty is in force, or, if the treaty is 
not in force, by consent of two-thirds of the negotiating states. 


Commentary 


(1) This article was the oceasion of a discussion in the Commission as to 
the existence or otherwise of any basic general right to participate in 
treaties. This, of course, is quite a different question from that of treaty- 
making capacity. The issue it involves is whether a state can have a right 
to insist on becoming a party to a particular treaty. It arises with special 
reference to the question of participation in multilateral treaties or con- 
ventions of general interest, or which create norms of general international 
law. Some members of the Commission felt that the Code should contain 
a provision which, without going into the particular methods by which 
participation might take place, would state the general principles govert- 
ing the question of participation in multilateral treaties of a general 
character, and of what rights, if any, in that connexion, might exist. The 
special rapporteur, on the other hand, pointed out that the scheme of his 
draft in this respect was based on the fact that any right of participation 
that might exist must always, in order to be effective, be exercised through 
some concrete means or method. Only where some means or method of 
participation existed could it take place. States might, according to the 
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circumstances, have a right to participate. Still, they must do so by the 
prescribed method, or forego the right. In general, participation could 
only take place in certain ways, 7.e., by signature alone in some cases, by 
signature followed by ratification in others, and by accession in yet others. 
If therefore the matter was dealt with under the respective heads of the 
right to sign, the right to ratify and the right to accede, the subject would 
automatically be exhausted. Moreover, as these various methods were all 
different, and allowed of participation in certain events and in certain 
events only—(for instance, participation by ratification could take place 
only if there had been a previous signature)—it would in any case be 
necessary to deal with the matter under these separate heads, even if, ad- 
ditionally, there was a general provision on participation as such. 

(2) The special rapporteur also drew attention to the distinction be- 
tween the abstract right to participate where this existed, and the concrete 
possibility of doing so in any given case. for instance, if a treaty did not 
provide for accession, states could not become parties to it by that means. 
If therefore there was some state which had failed to sign it—and hence 
could not ratify it—that state could not become a party in concreto, how- 
ever much it might in abstracto belong to the category of states that were, 
in principle, entitled to participate. In the same way, if an international 
agreement took effect on signature, and contained no accession clause, a state 
which failed to sign it on the occasion of the signature, or within such 
period as it remained open for signature, could not become a party at all, 
even though it had originally had a right to sign. 

(3) What would have happened in all cases of this kind, was that a state, 
having originally had the right to participate, would not have exercised 
it by the prescribed method, or by one of the prescribed methods. It 
would simply have failed to exercise its right in due time, and thereby 
would have waived it. The existence of a right of this kind, where it 
existed, did not imply an ancillary right to have the possibility of exer- 
cising the principal right kept open indefinitely. Of course, in all such 
cases the parties to the treaty, or perhaps in some cases the signatory states, 
could, by such means as a separate protocol, institute some special procedure 
for admitting states originally entitled to participate but which had failed 
to exercise their right within the necessary time limits or by the prescribed 
method. But that would be a separate procedure, not taking place under 
the original treaty. 

(+) It being admitted, however, that the right to participate, where it 
existed, must, in principle, be conditioned by the possibility of exercising 
it in the actual circumstances, it appeared to the Commission that three 
problems still remained. First, was there any abstract right of participa- 
tion at all, and if so in what cases? Secondly, should the matter be dealt 
with on a general basis, or in relation to the separate questions of the right 
to sign, to ratify and to accede? Thirdly, what was to be done about new 
states which might want to become parties to treaties concluded before the 
emergence of the new state in those cases in which the treaties, according to 


their terms, were no longer open to signature or accession ? 
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(5) The decision taken by the Commission on the second of these ques- 
tions (see par. (9) below), made a decision on the first strictly unnecessary 
at the present stage; nor was one taken. Nevertheless some account of 
the views put forward on the first question is desirable. It was generally 
agreed that no problem could arise with reference to bilateral treaties, or 
treaties (e.g., of a regional character) negotiated between a restricted 
number or group of states. Participation in all such treaties was neces- 
sarily limited in principle to the states immediately concerned. No other 
state could claim a right of participation, or in fact participate without 
the consent of these states. The problem was therefore confined to gen- 
eral multilateral treaties or conventions, and, even so, not necessarily all of 
them, for it was only in relation to such as could be said to be of ‘‘general 
interest to all states,’’ or intended to create norms of general international 
law, that it was suggested that international law did, or should, postulate 
an inherent right of participation for every state. Some members of the 
Commission considered that in relation to these kinds of multilateral treaties 
such a right should be postulated—on the ground that it was for the general 
good that all states should become parties to such treaties, and further, that 
in a world community of states, no state should be exeluded from participa- 
tion in treaties of this character. 

(6) Other members of the Commission, who did not share this view, 
pointed out that, even if it were to be admitted in principle, great practical 
difficulties would arise in putting it into effect. Either a treaty of this 
kind made provision for the states or category of states to be admitted to 
participation, or it did not. If it did not—+.e., if it did not either expressly 
or by implication exclude any state, then there was no problem. Any 
state could participate by taking the prescribed steps. If, on the other 
hand, the treaty contained some limitation, then it was virtually impossible 
to admit that a state not covered could, by pleading an alleged inherent 
right, insist on participation, thus overriding the wishes and intentions of 
the framers of the treaty, as expressed in it. 

(7) It was pointed out that the real problem arose at the antecedent 
stage of who were to be the ‘‘framers of the treaty’’—in short, who was 
to be invited to the conference at which the treaty was drawn up? But as 
a rule, participation in the conference (or the right to participate, whether 
exercised or not) normally determined the right of participation in the 
treaty. If the eventual treaty did not limit the class of participants, then 
again there was no problem. If, however, it did, it would usually be 
found that the designated class was the same as that invited to the con- 
ference. Insofar as there was a problem, therefore, it could only be dealt 
with at the pre-invitation stage. It could not be met by overriding the 
express provisions of the treaty about participation, which indeed weuld 
not be juridically possible. 

(8) A further point which was made was that any inherent right of 
participation, if admitted, would give rise to serious difficulties. in relation 
to the recognition or non-recognition of states or governments. Evel 
though the mere fact that a state was a party to a multilateral treaty did 
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not of itself involve recognition of that state or its government by other 
parties, nevertheless serious political and other problems would arise if 
parties to a treaty found themselves obliged to admit as a party states or 
governments which they might perhaps have expressly intended to exclude 
by the wording of the participation clause. 

(9) However, as stated above, the Commission did not take a final deci- 
sion on the subject because, in relation to the second of the main questions 
mentioned in paragraph (4), it decided, in view of the complexities of the 
matter, to defer consideration of a general article about participation until 
after articles on the right to sign, to accede, ete., had been drafted, and 
then to consider whether any general article about participation was neces- 
sary or desirable, and if so, what its contents should be. It thus decided to 
confine the present Article 17 to the right to sign; but the questions dis- 
cussed in paragraphs (5) to (8) above may, of course, come up later in 
connexion with accession. 

(10) The same decision equally disposed, for the time being, of the 
third main question mentioned in paragraph (4) above, namely, the case 
of the new state which wants to become a party to an old treaty. The 
Commission thought that, although this matter was important and must be 
dealt with, it was mainly a question of accession and belonged more par- 
ticularly there. It was pointed out that the dimensions of the problem 
were in practice slight. Most general treaties of the kind involved had 
accession clauses. The problem arises only in the case of the older treaties 
which are no longer open for signature and which either do not expressly 
provide for accession or which, like the Hague Conventions of 1899 and 
1907 concerning the Pacific Settlement of International Disputes or the 
Barcelona Conventions of 1921, contain an accession clause limiting the 
right of accession to certain states (but see par. (12) below). 

(11) In the light of the foregoing observations, the actual terms of 
Article 17 need little more by way of comment. Paragraph 1 is completely 
covered by what has been said, and so is paragraph 2 (b). With refer- 
ence to paragraph 2 (a), the Commission felt that where a state had been 
invited to attend a general international negotiation or conference, the 
mere fact that, possibly for good reason, it had not accepted, or had failed 
to attend, should not prevent it from signing, if, on studying the results of 
the negotiation or conference, it felt disposed to do so. 

(12) With reference to paragraph 2 (c), it is clear that where the treaty 
is not left open for signature, states which did not sign on the occasion of 
the signature cannot do so afterwards (see pars. (2) and (3) above). 
Where, however, the treaty remains open for signature, the question might 
arise of signature by a state not included amongst the sub-paragraph (a) 
category of states, i.e., those invited to participate in the negotiation or 
conference. In principle, such a state could not sign. But in view of the 
possibility that a new state wanting to sign might have attained’ inde- 
pendence after the close of the negotiation or conference, but while the 
treaty was still open for signature, the Commission thought that the pos- 
sibility of enabling it to sign should be specially provided for, and signa- 
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ture should be admitted if two-thirds of the states entitled to a voice in the 
matter consented. As to who these states were or should be, two pos- 
sibilities existed. The treaty might be in foree even though still open for 
signature (e.g., if open for signature indefinitely). In that ease, it would 
seem that the right to admit signature by a state not having an original 
right to sign should be confined to actual parties to the treaty; but this 
is not quite certain, because they might at the given moment be very 
few. The other case is where the treaty is not yet in force. In that 
event, it would seem that the right should extend to all the negotiating 
(and not merely to the signatory) states, but not to states invited to 
the negotiation or conference but which did not attend. Here again 
(in those eases where the treaty remains open for signature indefinitely) 
there is room for doubt as regards the position of negotiating states 
which have delayed signature for so long that it is a reasonable in- 
ference that they do not intend ever to become signatories. Their right 
to a voice in the matter would then become questionable. To meet these 
uncertainties, however, a considerable elaboration of the article would be 
necessary, and the Commission did not think it necessary to undertake 
this at the present stage. 

{|Note. In order to complete the topic of signature, before proceeding to 
that of ratification, the Commission will have to consider Articles 29 and 
30 in the special rapporteur’s text, which it has not yet reached (see par. 17 
of the present report). | 


CuHaprTer III 
CONSULAR INTERCOURSE AND IMMUNITIES 


I, INTRODUCTION 


21. At its first session, in 1949, the International Law Commission drew 
up a provisional list of fourteen topics the codification of which it con- 
sidered necessary or desirable. On this list was the subject of ‘‘ Consular 
intercourse and immunities,’’ but the Commission did not include this 
subject among those to which it accorded priority.™ 

22. At its seventh session, in 1955, the Commission decided to begin 
the study of this topic and appointed Mr. Jaroslav Zourek as special 
rapporteur.” 

23. In the autumn of 1955 the special rapporteur, wishing to ascertain 
the views of the members of the Commission on certain points, sent them 4 
questionnaire on the matter. 

24. The subject of ‘‘Consular intercourse and immunities’ 
on the agenda for the eighth session of the Commission, which devoted two 
meetings to a brief exchange of views on certain points made in a paper 


was placed 


63 Official Records of the General Assembly, 4th Sess., Supp. No. 10 (A/925), pars. 
16 and 20. 
64 Jbid., 10th Sess., Supp. No. 9 (A/2934), par. 34. 
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submitted by the special rapporteur. The special rapporteur was re- 
quested to continue his work in the light of the debate.® 

25. The topic was retained on the agenda for the Commission’s ninth 
session. The special rapporteur submitted a report (A/CN.4/108), but 
in view of its work on other topics, the Commission was unable to examine 
this report.® 

26. The Commission began discussion of the report towards the end of 
its tenth session, in 1958. After an introductory exposé by the special 
rapporteur, followed by an exchange of views on the subject as a whole 
and also on the first article, the Commission was obliged, for want of time, 
to defer further consideration of the report until the eleventh session.* 

27. At the same session the Commission decided to make the draft on 
consular intercourse and immunities the first item on the agenda for its 
eleventh session (1959) with a view to completing at that session, and if 
possible in the course of the first five weeks, a provisional draft on which 
governments would be invited to comment.** It had further decided that if, 
at the eleventh session, it could complete a first draft on consular inter- 
course and immunities to be sent to governments for comments, it would not 
take up the subject again for the purpose of preparing a final draft in the 
light of those comments until its thirteenth session (1961), and would 
proceed with other subjects at its twelfth session (1960). 

28. The Commission also decided, because of the similarity of this topic 
to that of diplomatic intercourse and immunities which had been debated at 
two previous sessions, to adopt an accelerated procedure for its work on 
this topie.** Lastly, it decided to ask all the members who might wish to 
propose amendments to the existing draft presented by the special rap- 
porteur to come to the session prepared to put in their principal amend- 
ments in writing within a week, or at most ten days, of its opening.® 

29. For the reasons given in paragraph 7 of this report (Chap. I), the 
Commission was unable to adhere to the time table decided upon and had 
to begin the present session by an examination of the ‘‘Law of treaties.’’ 
It was unable to start work on the draft articles on consular intercourse 
and immunities prepared by the special rapporteur until the fifth week and 
later on had to interrupt that work for a few days. It examined Articles 1 
to 17 of the draft at its 496th to 499th, 505th to 511th, 513th, 514th, 516th 
to 518th and 523rd to 525th meetings. 

30. As stated in paragraph 7 of this report, at its next session in 1960 
the Commission will give first priority to ‘‘Consular intercourse and im- 
munities’’ in order to be able to complete the first draft on this topie and 
submit it to governments for comments. The Commission intends to 
resume consideration of the draft, in the light of those comments, at its 
thirteenth session in 1961, so that the final draft will still be ready by the 
same date as had been fixed by the Commission at its tenth session. By 


* Ibid., 11th Sess., Supp. No. 9 (A/3159), par. 36. 
** Ibid., 12th Sess., Supp. No. 9 (A/3623), par. 20. 
* Ibid., 13th Sess., Supp. No. 9 (A/3859), par. 56. 
*8 Ibid., par. 57. 69 Tbid., par. 64. 
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thus shortening the interval between the completion of the first draft and 
the preparation of the final draft, the Commission will make good the 
delay incurred in preparing the first draft. 

31. Articles 1 to 19 contained in this report are submitted to the Gen- 
eral Assembly and to the governments of Member States for information. 


Il. GENERAL CONSIDERATIONS 


32. Consular intercourse and immunities are governed partly by 
municipal law and partly by international law. Very often municipal law 
regulations deal with matters governed by international law, whether 
customary or conventional. Equally, consular conventions sometimes 
regulate questions which are within the province of municipal law, e.g., 
the form of the consular commission. In drafting a code on consular inter- 
course and immunities, it is necessary, as the special rapporteur has pointed 
out,*° to bear in mind the distinction between those aspects of the status 
of consuls which are principally regulated by municipal law, and those 
which are regulated by international law. 

33. The codification of the international law on consular intercourse and 
immunities involves another special problem arising from the fact that 
the subject is regulated partly by customary international law, and partly 
by a great many international conventions which today constitute the 
principal source of consular law. <A draft which codified only the inter- 
national customary law would perforce remain incomplete and have little 
practical value. For this reason the Commission agreed, in accordance 
with the special rapporteur’s proposal, to base the articles which it is now 
drafting not only on customary international law, but also on the material 
furnished by international conventions, especially consular conventions. 

34. An international convention admittedly establishes rules binding 
the contracting parties only, and based on reciprocity; but it must be re- 
membered that these rules become generalized through the conclusion of 
other similar conventions containing identical or similar provisions, and also 
through the operation of the most-favoured-nation clause. The special 
rapporteur’s analysis of these conventions revealed the existence of rules 
widely applied by states, and which, if incorporated in a codification, may 
be expected to obtain the support of many states. 

35. If it should not prove possible on the basis of the two sources men- 
tioned—conventions and customary law—to settle all controversial and 
obscure points, or if there remain gaps, it will be necessary to have re- 
course to the practice of states as evidenced by internal regulations con- 
cerning the organization of the consular service and the status of foreign 
consuls, insofar, of course, as these are in conformity with the funda- 
mental principles of international law. 

36. It follows from what has been said, that the Commission’s work on 
this subject is both codification and progressive development of interna- 


70 Yearbook of the International Law Commission, 1957, Vol. II (U.N. pub., Sales 
No.: 1957. V. 5, Vol. II), p. 80, par. 80. 
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tional law in the sense in which these concepts are defined in Article 15 of 
the Commission’s statute. The draft which the Commission is to prepare 
is deseribed by the special rapporteur in his report in these words: 


A draft set of articles prepared by that method will therefore entail 
the codification of general customary law, of the concordant rules to 
be found in most international conventions, and of any provisions 
adopted under the world’s main legal systems which may be proposed 
for inclusion in the regulations."* 

37. The choice of the form of any codification of consular intercourse and 
immunities is determined by the purpose and nature of the codification. 
The Commission had this fact in mind when (bearing in mind also its 
decision on the form of the draft articles on diplomatic intercourse and im- 
munities) it approved the special rapporteur’s proposal that his draft 
should be prepared on the assumption that it would form the basis of a 
convention. A final decision on this point cannot be taken until the Com- 
mission has considered the comments of governments on the first draft. 

38. In his draft articles on consular intercourse and immunities, the 
special rapporteur dealt first with consular intercourse (Chap. I), next 
with the privileges and immunities of career consuls (Chap. II), then with 
the privileges and immunities of honorary consuls and similar officers 
(Chap. III), and lastly with general provisions (Chap. IV), among which 
he included a clause preserving bilateral conventions in force between states 
that become parties to the multilateral convention (if the draft is finally 
accepted by states in the form of a convention). This arrangement is 
followed herein. The Commission will decide on the final arrangement of 
its draft when it has finished its examination of all the articles. 

39. Since the Commission has at its tenth session in 1958 adopted the 
Draft Articles on Diplomatic Intercourse and Immunities which, in several 
respects, regulate similar or analogous situations, it is desirable that the 
two drafts should, whenever this is justified, be brought into concordance 
as regards both substance and structure. The special rapporteur’s draft 
was prepared before the Commission’s draft on diplomatic intercourse and 
immunities had been adopted on its first reading. The special rapporteur 
has submitted at the present session three more draft articles, and has in- 
formed the Commission that he proposes to submit in his second report a 
number of additional articles on matters not dealt with in the first. 

40. The order of the articles has been slightly rearranged, chiefly be- 
cause new ones have been added. Drafting amendments have been made 
in some articles in accordance with suggestions submitted by the special 
rapporteur to meet views expressed during the discussion. 

41. The commentary contains only material necessary to an under- 
Standing of the text of the articles. The Commission intends to submit a 
more detailed commentary at its next session when the whole draft is 
finished. 

42. The text of draft Articles 1 to 19 and the commentary as adopted 
by the Commission are reproduced below: 


1 Ibid., par. 84. 
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TEXT OF DRAFT ARTICLES 1-19 AND COMMENTARY 


ARTICLE 1 
Definitions 


For the purposes of this draft: 


(a) The term “consulate” means any consular post, whether it be a 
consulate-general, a consulate, a vice-consulate or a consular agency; 

(b) The expression “consular premises” means any building or part 
of a building used for the purposes of a consulate; 

(c) The expression “consular district” means the area within which 
the competence of the consulate is exercised in relation to the receiving 
state; 

(d) The term “exequatur” means the final authorization granted by 
the receiving state to a foreign consul to exercise consular functions on 
the territory of the receiving state, whatever the form of such authoriza- 
tion ; 

(e) The expression “consular archives” means official correspondence, 
documents and other chancery papers, as well as any article of furniture 
intended for their protection or safe keeping; 

(f) The term “consul,” except in Article 5, means any person duly 
appointed by the sending state to exercise consular functions in the re- 
ceiving state as consul-general, consul, vice-consul or consular agent, and 
authorized to exercise those functions in conformity with Articles 10 or 
11 of this draft; 


A consul may be: 


(i) A “career consul,” if he is a government official of the sending 
state, receiving a salary and not excercising in the receiving state any 
professional activity other than that arising from his consular function; 

(ii) An “honorary consul,” if he does not receive any regular salary 
from the sending state and is authorized to engage in commerce or other 
gainful occupation in the receiving state. 

(g) The expression “head of consular post” means any person ap- 
pointed by the sending state to take charge of a consulate; 

(h) The expression “consular official” means any person, including a 
head of post, who exercises consular functions in the receiving state and 
who is not a member of a diplomatic mission; 

(1) The expression “consular employee” means any person who per- 
forms administrative, technical or similar work in a consulate; 

(j) The expression “members of the consular staff” means consulat 
officials and employees ; 

(k) The expression “private staff” means persons employed in the 
private service of a consular official. 
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Commentary 


This article was adopted in order to establish a consistent terminology 
for the articles prepared by the Commission. Certain members of the 
Commission expressed doubts concerning certain of these definitions, 
especially as to the appropriateness of using the term ‘‘consul’’ in a generic 
sense, and on the definition of ‘‘consular official.’’ The article was adopted 
on a provisional basis; when, at the next session, the Commission concludes 
its examination of all the articles of the draft, it will re-examine the article 
in the light of the texts adopted, and will decide whether the list of defini- 
tions should be simplified or, on the other hand, be augmented by vet 
further definitions. 


CHAPTER I. CONSULAR INTERCOURSE 


ARTICLE 2 
Establishment of consular relations 


The establishment of consular relations takes place by mutual consent 
of the states concerned. 


Commentary 


(1) The expression ‘‘consular relations’’ means the relations which come 
into existence between two states by reason of the fact that consular func- 
tions are exercised by authorities of the one state on the territory of the 
other. In most cases these relations are mutual, consular functions being 
exercised in each of the states concerned, by the authorities of the other. 
The establishment of these relations presupposes agreement between the 
states in question, and such relations are governed by international law, 
conventional or customary. In addition, the legal position of consuls is 
governed by international law, so that by reason of this fact also, a legal 
relationship arises between the sending state and the receiving state. 
Finally, the expression in question has become hallowed by long use, and 
this is why the Commission has retained it, although some members would 
have preferred another. 

(2) Consular relations may be established between states which do not 
maintain diplomatic relations. 

(3) In a number of cases where diplomatic relations exist between states, 
their diplomatic missions also exercise certain consular functions, usually 
maintaining consular sections for that purpose. The special rapporteur 
had accordingly submitted the following second paragraph for Article 1: 


2. The establishment of diplomatic relations includes the establish- 
ment of consular relations. 


The Commission, after studying this provision, reserved its decision on 
this matter until it should have finished its examination of Article 15 deal- 
ing with consular functions. It has not had time to revert to this matter 
at its present session, and will have to take a decision at its twelfth session. 
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(4) No state is bound to establish consular relations with any other state 
unless it has previously concluded an international agreement to do so. 
Nonetheless, the interdependence of nations and the importance of de- 
veloping friendly relations between them, which is one of the purposes of 
the United Nations, makes it desirable that consular relations should be 
established. 


ARTICLE 3 
Establishment of a consulate 


1. No consulate may be established on the territory of the receiving 
state without that state’s consent. 

2. The seat of the consulate and the consular district shall be de- 
termined by mutual agreement between the receiving and sending states. 

3. Subsequent changes in the seat of the consulate or in the consular 
district may not be made by the sending state except with the consent of 
the receiving state. 

4. Save as otherwise agreed, a consul may exercise his functions out- 
side his district only with the consent of the receiving state. 

5. The consent of the receiving state is also required if the consul is at 
the same time to exercise consular functions in another state. 


Commentary 


(1) The first paragraph of this article lays down that the consent of 


the receiving state is essential for the establishment of any consulate 
(consulate-general, consulate, vice-consulate or consular agency) on its 
territory. This principle derives from the sovereign authority which every 
state exercises over its territory, and applies both in those cases where the 
consulate is established at the same time as the consular relations are 
established, and in those cases where the consulate is to be established later. 
In the former case, the consent of the receiving state to the establishment of 
a consulate will usually already have been given in the agreement for thé 
establishment of consular relations; but it may also happen that this agree- 
ment is confined to the establishment of consular relations, and that the 
establishment of the consulate is reserved for a later agreement. 

(2) An agreement on the establishment of a consulate presupposes that 
the states concluding it agree on the boundaries of the consular district and 
on the seat of the consulate. It sometimes happens in practice that the 
agreement on the seat of the consulate is concluded before the two states 
have agreed on the boundaries of the consular district. 

(3) The consent of the receiving state is also necessary if the consulate 
desires to open a vice-consulate, an agency or an office in a town other than 
that in which it is itself established. 

(4) Since the agreement for the establishment of a consulate is in 4 broad 
sense an international treaty, it is governed by the rules of international la¥ 
relating to the revision and termination of treaties. The Commission has 
therefore not thought it necessary to write into this article the conditions 
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under which an agreement for the establishment of a consulate may be 
amended. It has merely stated in paragraph 3, in order to protect the 
interests of the receiving state, that the sending state may not change the 
seat of the consulate, nor the consular district, without the consent of the 
receiving state. The silence of the article as to the powers of the receiving 
state must not be taken to mean that this state would always be entitled to 
change the consular district or the seat of the consulate unilaterally. The 
Commission thought, however, that in exceptional circumstances the re- 
ceiving state had the right to request the sending state to change the seat 
of the consulate or the consular district. If the sending state refused its 
consent, the receiving state could denounce the agreement for the estab- 
lishment of the consulate and order this to be closed. 

(5) Since the powers of the consul in relation to the receiving state are 
limited to the consular district, the consul may exercise his functions out- 
side his district only with the consent of the receiving state. There may, 
however, be exceptions to this rule. Some of the articles in the draft deal 
with situations in which the consul may be obliged to act outside his consular 
district. This is the case, for instance, as regards Article 16, which deals. 
with the occasional performance of diplomatic acts by a consul, and Article 
17, which governs the exercise by a consul of diplomatic functions. Both 
situations are covered by the words ‘‘Save as otherwise agreed’’ at the 
beginning of paragraph 4. 

(6) Paragraph 5 applies both where the district of a consulate established 
in the receiving state is to include all or part of the territory of a third 
state, and where the consul is to act as head of a consulate established in 
the third state. A similar rule relating to the accrediting of the head of 
4 mission to several states is contained in Article 5 of the Draft Articles on 
Diplomatie Intercourse and Immunities. 

(7) The term ‘‘sending state’? means the state which the consulate 
represents. 

(8) The term ‘‘receiving state’’ means the state on whose territory the 
activities of the consulate are exercised. In the exceptional case where the 
consular district embraces the whole or part of the territory of a third state, 
that state should for the purposes of these articles also be regarded as a 
receiving state. 


ARTICLE 4 


Carrying out of consular functions on behalf of a third state 


No consul may carry out consular functions on behalf of a third state 
without the consent of the receiving state. 


Commentary 


(1) Whereas Article 3, paragraph 5, of the draft deals with the case 
where the jurisdiction of a consulate, or the exercise of the functions of a 
consul is to extend to the whole or part of the territory of a third state, the 
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purpose of the present article is to regulate the case where the consul de- 
sires to exercise in his district consular functions on behalf of a third state. 
In the first place, such a situation may arise when a third state, not main- 
taining consular relations with the receiving state, nevertheless desires to 
afford consular protection there to its nationals. For example, the Caracas 
Agreement, signed on 18 July 1911, between Bolivia, Colombia, Ecuador, 
Peru and Venezuela, relating to the functions of the consuls of each con- 
tracting republic in the others, provided that the consuls of each of the 
contracting republics residing in any other of them, could exercise their 
functions on behalf of persons belonging to any other contracting re- 
publie not having a consul in the particular place concerned (Art. 6). 

(2) Another ease in which the exercise of consular functions on behalf 
of a third state meets a practical need is that of a breaking off of consular 
relations. 

(3) The law of a considerable number of countries provides for the 
exercise of consular functions on behalf of a third state, but subjects it to 
consent by the head of state, by the government, or by the foreign minister 

(4) It is obvious that in the cases covered by the article, the consul will 
rarely be able to exercise all consular functions on behalf of the third state. 
In some cases he may confine himself to the exercise of only a few. The 
article contemplates both the occasional exercise of certain consular func- 
tions and the continuous exercise of such functions. In both eases the 
eonsent of the receiving state is essential. 


ARTICLE 5 
Classes of heads of consular posts 
Heads of consular posts are divided into four classes, viz.: 


(1) Consuls-general ; 
(2) Consuls; 

(3) Vice-consuls ; 
(4) Consular agents. 


Commentary 


(1) Whereas the classes of diplomatic agents were determined by the 
Congress of Vienna in 1815 and the Congress of Aix-la-Chapelle in 1818, 
the classes of consuls have not yet been codified. Since the institution of 
consuls first appeared in relations between peoples, a large variety of titles 
has been used. At present the practice of states, as reflected in their 
domestic law and international conventions, shows a sufficient degree of 
uniformity in the use of the four classes set out in Article 5 to enable the 
classes of heads of consular posts to be codified, thus doing for consular law 
what the Congress of Vienna did more than 140 years ago for diplomatic 
law. 

(2) This enumeration of four classes in no way means that states ac 
cepting it are bound to have all four classes in practice. They will be 


1960] OFFICIAL DOCUMENTS 283 


obliged only to give their heads of consular posts one of the four titles in 
Article 5. Consequently, those states whose domestic law does not provide 
for all four classes will not find themselves under any necessity to amend it. 

(3) It should be emphasized that the term ‘‘consular agent’’ is used in 
this article in a technical sense differing essentially from the generic mean- 
ing given to it in some international instruments, as denoting all classes 
of consular officials. 

(4) Under some domestic laws, consular agents are invested only with 
functions that are more limited than those of consuls-general and consuls, 
relating merely to the protection of commerce and navigation; and such 
consular agents are appointed, with the consent of the receiving state, not 
by the government of the sending state, but locally, by the consuls and 
they remain under the orders of the appointing consuls. The Commission 
desires to draw the especial attention of governments to this class of econ- 
sular official, and to ask governments for detailed information enabling the 
Commission to decide what is the function and method of appointment of 
consular agents according to the domestic law of different states, and to 
ascertain the extent to which the institution of the consular agent is in 
practice made use of today. This information will constitute the basis for 
a final decision as to this class of consular official when the Commission 
reverts to the subject. 

(5) The domestic law of some (but not very many) states allows the 
exercise by vice-consuls and consular agents of gainful activities in the 
receiving state. Some consular conventions sanction this practice by way 
of exception (see, as regards consular agents, Art. 2, par. 7 of the Consular 
Convention of 31 December 1951 between the United Kingdom and France). 
The special rapporteur’s draft treats vice-consuls and consular agents 
exercising a gainful activity on the same footing as honorary consuls, whose 
legal position will be dealt with by Chapter III of the draft. 

(6) The proposed classification is in no way affected by the fact that 
certain domestic legal systems include heads of consular sections of diplo- 
matic missions in their consular classifications, for the term ‘‘head of con- 
sular section of a diplomatic mission’’ refers only to a function, not to a 
new class of consular officials. 

(7) It should be emphasized that the article only deals with heads of 
posts as such, and in no way purports to restrict the power of states to 
determine the titles of the consular officials and employees who work under 
the direction and responsibility of the head of post. 


ARTICLE 6 


Acquisition of consular status 


A consul within the meaning of these articles is an official who is ap- 
pointed by the sending state to one of the four classes enumerated in 
Article 5, and who is recognized in that capacity by the state in whose 
territory he is to carry out his functions. 
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Commentary 


(1) This article states a fundamental principle which is developed in 
the succeeding articles. It lays down two requirements which must be 
satisfied in order that a person may be considered a consul in interna- 
tional law: 

(a) He must be appointed by the competent authority of the sending 
state as consul-general, consul, vice-consul or consular agent; 

(b) He must be recognized in that capacity by the government of the 
state in whose territory he is to earry out his functions. 

(2) This provision is necessary in order to bring out the fact that the 
articles which the Commission is now drafting relate only to consuls who 
have international status, and to members of their staffs, and that they do 
not apply to persons who may have the title of consul, but whose activities 
are confined to the internal services of their state. 


ARTICLE 7 


Competence to appoint and recognize consuls 


1, Competence to appoint consuls, and the manner of its exercise, is 
governed by the internal law of the sending state. 

2. Competence to grant recognition to consuls, and the form of such 
recognition, is governed by the internal law of the receiving state. 


Commentary 


(1) There is no rule of international law determining which in particular 
is the authority in a state competent to appoint consuls. This matter is 
governed by the internal law of each state. Consuls—at any rate those 
in the first two classes—are appointed either by the head of state on a 
recommendation of the government, or by the government, or by the 
foreign minister. Even within a single state there may be different 
competent authorities accoi2ing to whether the appointment of consuls- 
general is involved, or else that of consuls, vice-consuls and consular 
agents; or again, for the appointment of career consuls on the one hand, 
and of honorary consuls on the other. 

(2) The same applies to the manner of the appointment of consuls. 
This matter also is governed by the internal law of each state, which de- 
termines the qualifications required for the appointment of a consul, the 
procedure of appointment, and the form of the documents furnished to 
consuls. Thus it is, for example, that in some states, although consular 
agents may be appointed by a central authority, this is done on the recom- 
mendation of the consul under whose orders and responsibility they are 
to work. Since in the past the mistaken opinion has sometimes been voiced 
that only heads of state are competent to appoint consuls, and since it is 
even the case that concrete attitudes have been taken up on the basis of 
these opinions, it has seemed timely to state in this article that the com- 
petence to appoint consuls, and the method of exercise of this competence, 
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is governed by the internal law of each state. Such a rule would put an 
end to all these differences of view, and would for the future prevent 
frictions calculated to injure good relations between states. 

(3) Nor does international law determine which particular authority 
shall have competence to grant recognition to a consul appointed by the 
sending state, or the form of such recognition. The present draft provides 
only that, in the absence of the final recognition given by means of an 
exequatur (Art. 10), there shall be a provisional recognition (Art. 11). 
Internal law therefore governs the other relevant matters dealt with by 
the present article. 

(4) Subject to Article 5, which classifies heads of consular posts, every 
state is also free to determine the seniority of its consuls, and whether and 
to what extent it will make use of honorary consuls. However, as regards 
the appointment of a consul abroad, the views of the receiving state must 
also be considered. The receiving state has in fact a corresponding free- 
dom to refuse to recognize honorary consuls, or to require in return for 
recognition that such a consul be appointed in a particular class, unless in- 
deed the matter was settled when the consulate was established. It is 
therefore recommended that the matter should be regulated beforehand 
by negotiation between the states concerned. However, the point is not 
important enough to call for a special provision such as that contained in 
Article 14 of the Draft Articles on Diplomatic Intercourse and Immunities. 

(5) The principle underlying paragraph 1 of the present article has 
been codified in a different form in the 1928 Havana Convention on Consuls, 
Article 6 of which provides as follows: 


The manner of appointment of consuls, their qualifications for ap- 
pointment and their classes and categories, shall be governed by the 
internal law of the State concerned. 

The Commission, having regard to the development of international law 
reflected in international conventions and in the present draft, Article 9 of 
which relates to the consular commission, submits in the first paragraph of 
the present article a provision having a more limited object, and supple- 
ments this in paragraph 2 of the article by providing that the competence 
to grant recognition to consuls, and the form of such recognition, is gov- 
erned by the internal law of the receiving state. 


ARTICLE 8 
Appointment of nationals of the receiving state 


Consular officials may be appointed from amongst the nationals of 
the receiving state only with the express consent of that state. 


Commentary 


In those cases where the sending state wishes to appoint as the head of 
a consular post a person who is a national of the receiving state, or who is a 
national both of the sending state and of the receiving state, it can do so 
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only with the express consent of the receiving state. This is a case in 
which a conflict could arise between the consular official’s duties towards 
the sending state and his duties as a citizen of the receiving state. It 
should be noted that, according to the terms of this article, the express 
consent of the receiving state is not required if the consular official is a 
national of a third state. The article corresponds to Article 7 of the 
Draft Articles on Diplomatic Intercourse and Immunities. 


ARTICLE 9 
The consular commission 


1. Heads of consular posts shall be furnished by the state appoint- 
ing them with full powers in the form of a commission or similar in- 
strument, made out for each appointment and showing, as a general 
rule, the full name of the consul, the consular category and class, the 
consular district and the seat of the consulate. 

2. The state appointing a consul shall communicate the commission 
through the diplomatic or other appropriate channel to the government 
of the state on whose territory the consul is to exercise his functions. 

3. If the receiving state so accepts, the commission may be replaced 
by a notice of the appointment of the consul, addressed by the sending 
state to the receiving state. In such case the provisions of paragraphs 
1 and 2 of this article shall apply mutatis mutandis. 


Commentary 


(1) As a general rule, the consul is furnished with an official document 
known as ‘‘consular commission’’ (variously known in French as lettre d: 
provision, lettre patente or commission consulaire). The instrument issued 
to vice-consuls and consular agents sometimes bears a different name— 
brevet, décret, patente or licence. 

(2) For purposes of simplification Article 9 uses the expression 
sular commission’’ to describe the official documents of heads of consular 
offices of all classes. While it may be proper to describe differently the 
full powers given to consular officials not appointed by the central au- 
thorities of the state, the legal significance of these documents from the 
point of view of international law is the same. This modus operandi is 
all the more necessary in that the manner of appointment of consuls per- 
tains to the domestic jurisdiction of the sending state. 

(3) While the form of the consular commission remains nonetheless 
governed by municipal law, paragraph 1 of the article states the par- 
ticulars which should be shown in any consular commission in order that 
the receiving state may be able to determine clearly the competence and 
legal status of the consul. The expression ‘‘as a general rule’’ indicates 
clearly that this is a provision the non-observance of which does not have 
the effect of nullifying the consular commission. The same paragraph 
specifies, in keeping with practice, that a consular commission must be 
made out in respect of each appointment. Accordingly, if a consul is 
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appointed to another post, a consular commission must be made out for 
that case, even if the post is in the territory of the same state. On this 
point, too, the Commission would like to receive further information con- 
cerning prevailing practice. 

(4) Some bilateral conventions specify the content or form of the 
consular commission (see, for example, Article + of the Convention of 31 
December 1913 between Cuba and The Netherlands, the Convention of 
20 May 1948 between the Philippines and Spain, Article IV of which 
stipulates that regular letters of appointment shall be duly signed and 
sealed by the head of state). Obviously, in such cases the content or form 
of the consular commission must conform to the provisions of the conven- 
tion in foree. 

(5) The consular commission, together with the exequatur, is retained 
by the consul. It constitutes an important document which he can make 
use of at any time with the authorities of his district as evidence of his 
official position. 

(6) While the consular commission as above described constitutes the 
regular mode of appointment, the recent practice of states seems to an 
ever-increasing extent to permit less formal methods, such as a notification 
of the consul’s posting. It was therefore thought necessary to allow for 
this practice in Article 9, paragraph 3. 

(7) For the presentation of the consular commission, the diplomatic 
channel is prescribed by a large number of national legislations and interna- 
tional conventions, for example the Havana Convention of 20 February 
1928 (Art. 4). This seems to be the normal method of obtaining the 
exequatur. Nevertheless, to take account also of the circumstances and 
cases in which the diplomatic channel cannot be used, and where another 
procedure would be appropriate, the text of paragraph 2 expressly states 
that, as well as the diplomatie channel, some ‘‘other appropriate channel’’ 
may be used. 


ARTICLE 10 


The exequatur 


Without prejudice to the provisions of Articles 11 and 13, heads of 
consular posts may not enter upon their duties until they have obtained 
the final recognition of the government of the state in which they are 
to exercise them. This recognition is given by means of an exequatur. 


Commentary 


(1) The exequatur is the act whereby the receiving state grants the 
foreign consul final recognition, and thereby confers upon him the right 
to exercise his consular functions. Accordingly, the exequatur invests the 
consul with competence vis-d-vis the receiving state. The same term also 
serves for describing the document containing the recognition in question. 

(2) As is stipulated in Article 7, competence to grant the exequatur is 


governed by the municipal law of the receiving state. In many states, 
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the exequatur is granted by the head of the state if the consular commis- 
sion is signed by the head of the sending state, and by the minister of 
foreign affairs in other cases. In many states the exequatur is always 
granted by the minister of foreign affairs. In certain countries, com- 
petence to grant the exequatur is reserved to the government. 

(3) As is evident from Article 7, the form of the exequatur is likewise 
governed by the municipal law of the receiving state. As a consequence, it 
varies considerably. According to the information at the Commission’s 
disposal, the types of exequatur most frequently found in practice are 
the following. 

Exequaturs may be granted in the form of: 


(a) A decree by the head of the state, signed by him and countersigned 
by the minister of foreign affairs, the original being issued to the consul; 

(b) A decree signed as above, but only a copy of which, certified by the 
minister of foreign affairs, is issued to the consul; 

(c) A transcription endorsed on the consular commission, a method which 
may itself have several variants; 

(d) A notification to the sending state through the diplomatic channel. 


(4) In certain conventions the term ‘‘exequatur’’ is used in its formal 
sense as referring only to the forms mentioned under (a) to (c) above. As 
allowance must also be made for cases in which the exequatur is granted 
to the consul in a simplified form, these conventions mention, besides the 
exequatur, other forms of final authorization for the exercise of consular 


functions (Consular Convention of 12 January 1948, between the United 
States and Costa Rica, Article [), or else do not use the term ‘‘exequatur.”’ 

(5) As stated in the article on definitions, the term ‘‘exequatur’’ is 
used in this article, at least for the time being, to denote any final authoriza- 
tion granted by the receiving state to a foreign consul to exercise consular 
functions in the territory of that state, whatever the form of such au- 
thorization. The reason is that the form is not per se a sufficient criterion 
for differentiating between acts which have the same purpose and the 
same legal significance. 

(6) Inasmuch as subsequent articles provide that the consul may obtain 
a provisional recognition before obtaining the exequatur (Article 11), or 
may be allowed to act as temporary head of post in the cases referred to in 
Article 13, the scope of the article is limited by an express reference to 
these two articles of the draft. 

(7) The grant of the exequatur to a consul appointed as head of a con- 
sular post covers ipso jure the members of the consular staff working under 
his orders and responsibility. It is therefore not necessary for consuls 
who are not heads of posts to present consular commissions and obtain an 
exequatur. Notification by the head of a consular post to the competent 
authorities of the receiving state suffices to admit them to the benefits of 
the present articles and of the relevant agreements in force. However, if 
the sending state wishes in addition to obtain an exequatur for one or 
more consular officials with the rank of consul, there is nothing to prevent 
it making a request accordingly. 
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(8) It is universally recognized that the receiving state may refuse the 
exequatur to a foreign consul. This right is recognized implicitly in the 
article and the Commission did not consider it necessary to state it 
explicitly. 

(9) The only question in dispute is whether a state refusing the 
exequatur ought to communicate the reasons for the refusal to the govern- 
ment concerned. The Commission preferred, for the time being at least, 
not to deal with this question. The draft’s silence on the point should be 
interpreted to mean that the question is left to the discretion of the receiv- 
ing state, since, in view of the varying and contradictory practice of states, 
it is not possible to say that there is a rule requiring states to give the rea- 
sons for their decision in such a case. 


ARTICLE 11 


Provisional recognition 


Pending delivery of the exequatur, the head of a consular post may be 
admitted on a provisional basis to the exercise of his functions and to 
the benefits of the present articles and of the relevant agreements in 
force. 


Commentary 


(1) The purpose of provisional recognition is to enable the consul to 
take up his duties before the exequatur is granted. The procedure for 
obtaining the exequatur takes some time, but the business handled by a 
consul will not normally wait. In these circumstances the institution of 
provisional recognition is a very useful expedient. This also explains 
why provisional recognition has become so prevalent, as can be seen from 
many consular conventions, including the Havana Convention of 1928 
(Art. 6, par. 2). 

(2) It should be noted that the article does not prescribe a written form 
for provisional recognition. It may equally be granted in the form of a 
verbal communication to the authorities of the sending state, including the 
consul himself. 

(3) Certain bilateral conventions go even further, and permit a kind 
of automatic recognition, stipulating that consuls appointed heads of posts 
shall be provisionally admitted as of right to the exercise of their functions 
and to the benefit of the provisions of the convention unless the receiving 
state objects. These conventions provide for the grant of provisional 
recognition by means of a special act only in cases where this is necessary. 
The majority of the Commission considered that the formula used in the 
article was more suitable for a multilateral convention such as is eon- 
templated by the present draft. 

(4) By virtue of this article the receiving state will be under a duty to 
afford assistance and protection to a consul who is recognized provisionally 
and to accord him the privileges and immunities conferred on heads of 
consular posts by the present articles and by the relevant agreements in 
foree. 
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ARTICLE 12 
Obligation to notify the authorities of the consular district 


The government of the receiving state shall immediately notify the 
competent authorities of the consular district that the consul is au- 
thorized to assume his functions. It shall also ensure that the necessary 
measures are taken to enable the consul to carry out the duties of his 
office and to admit him to the benefits of the present articles and of the 
relevant agreements in force. 


Commentary 


(1) The grant of recognition, whether provisional or definitive, involves 
a twofold obligation for the government of the receiving state: 


(a) It must immediately notify the competent authorities of the con- 
sular district that the consul is authorized to assume his functions; 

(b) It must ensure that the necessary measures are taken to enable the 
consul to carry out the duties of his office and to enjoy the benefits of the 
present articles and of the relevant agreements in force. 


(2) Nevertheless, the commencement of the consul’s function does not 
depend on the fulfilment of these obligations. Should the government of 
the receiving state omit to fulfil these obligations, the consul could himself 
present his consular commission and his exequatur to the higher authorities 
of his district. 


ARTICLE 13 
Acting head of post 


1. If the position of head of post is vacant, or if the head of post is 
unable to carry out his functions, the direction of the consulate shall be 
temporarily assumed by an acting head of post whose name shall be 
notified to the competent authorities of the receiving state. 

2. The competent authorities shall afford assistance and protection 
to such acting head of post, and admit him, while in charge of the con- 
sular post, to the benefits of the present articles and of the relevant 
agreements in force on the same basis as the head of the consular post 
concerned. 


Commentary 


(1) The institution of acting head of a consular post has long since be- 
come part of current practice, as witness many national regulations con- 
cerning consuls and a very large number of consular conventions. The 
text proposed therefore merely codifies the existing practice. 

(2) The function of acting head of post in the consular service corre- 
sponds to that of chargé d’affaires ad interim in the diplomatic service. 
In view of the similarity of the institutions, the text of paragraph 1 follows 
very closely that of Article 17 of the Draft Articles on Diplomatic Inter- 
course and Immunities. 
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(3) It should be noted that the text leaves states quite free to decide the 
method of appointing the acting head of post, who may be chosen from any 
of the consular officials attached to the particular consulate, or to another 
consulate of the sending state, or from the officials of a diplomatic mission 
of that state. Where no consular official is available to assume the direction 
of the consulate, one of the consular employees may be chosen as acting head 
of post (see the Havana Convention, Art. 9). The text also makes it pos- 
sible, if the sending state considers this advisable, for the acting head of 
post to be designated prior to the occurrence preventing the head of post 
from carrying out his functions. 

(4) The word ‘‘temporarily’’ reflects the fact that the functions of 
acting head may not, except by agreement between the states concerned, 
be prolonged for so long a period that the acting head would in fact be- 
come permanent head. 

(5) The question whether the consul should be regarded as unable to 
carry out his functions, is a question of fact to be decided by the sending 
state. Unduly rigid regulations on this point are not desirable. 

(6) The expression ‘‘ecompetent authorities’? means the authorities 
designated by the law or by the government of the receiving state as 
responsible for the government’s relations with foreign consuls. 

(7) While in charge of the consular post, the acting head has the same 
functions and enjoys the same privileges and immunities as the head of 
the consular post. The question of the precedence of acting heads of post 
is dealt with in Article 14, paragraph 5, of this draft. 


ARTICLE 14 
Precedence 


1. Consuls shall rank in each class according to the date of the grant 
of the exequatur. 

2. If the consul, before obtaining the exequatur, was recognized provi- 
sionally, his precedence shall be determined according to the date of the 
grant of the provisional recognition; this precedence shall be maintained 
even after the granting of the exequatur. 

3. If two or more consuls obtained the exequatur or provisional recog- 
nition on the same date, the order of precedence as between them shall 
be determined according to the dates on which their commissions were 
presented. 

4. Heads of posts have precedence over consular officials not holding 
such rank. 

5. Consular officials in charge of a consulate ad interim rank after all 
heads of posts in the class to which the heads of posts whom they re- 
place belong, and, as between themselves, they rank according to the 
order of precedence of these same heads of posts. 


Commentary 


(1) The question of the precedence of consuls, though undoubtedly of 
practical importance, has not as yet been regulated by international law. 
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In many places, consuls are members of a consular corps, and the question 
of precedence arises quite naturally within the consular corps itself, as well 
as in connexion with official functions and ceremonies. In the absence of 
international regulations, states have been free to settle the order of 
precedence of consuls themselves. There would appear to be, as far as 
the Commission has been able to ascertain, a number of uniform practices, 
which the present article attempts to codify. 

(2) It would seem that, according to a very widespread practice, career 
consuls have precedence over honorary consuls. This question will be 
dealt with in Chapter III of the special rapporteur’s draft, but the Com- 
mission will be unable to arrive at a final decision until it receives full 
information on state practice in the matter. 

(3) Paragraph 5 establishes the precedence of acting heads of posts 
according to the order of precedence of the heads of posts whom they re- 
place. This is justified by the nature of the ad interim function. It has 
undoubted practical advantages, in that the order of precedence can be 
established easily. 


ARTICLE 15 
Consular functions 


1. A consul exercises within his district the functions provided for by 
the present articles and by any relevant agreement in force, and also 
such functions vested in him by the sending state as can be exercised 
without breach of the law of the receiving state. The principal func- 
tions ordinarily exercised by consuls are: 


(a) To protect the interests of the nationals of the sending state, and 
the interests of the sending state itself; 

(6b) To help and assist nationals of the sending state; 

(c) To act as notary and civil registrar, and to exercise other func- 
tions of an administrative nature; 

(d) To extend necessary assistance to vessels and boats flying the 
flag of the sending state and to aircraft registered in that state; 

(e) To further trade and promote the development of commercial and 
cultural relations between the sending state and the receiving state; 

(f) To acquaint himself with the economic, commercial and cultural 
life of his district, to report to the government of the sending state, and 
to give information to any interested persons. 


2. Subject to the exceptions specially provided for by the present 
articles or by the relevant agreements in force, a consul in the exercise 
of his functions may deal only with the local authorities. 


Commentary 


(1) The special rapporteur had prepared two variants: the first, fol- 
lowing certain precedents, especially the Havana Convention (Article 10), 
merely referred the matter to the law of the sending state, and provided 
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that the functions and powers of consuls should be determined, in accord- 
ance with international law, by the states which appoint them.** The 
second variant, after stating the essential functions of a consul in a general 
clause, contained an enumeration of most of the functions of a consul; this 
enumeration was not, however, exhaustive. 

(2) During the discussion two tendencies were manifested in the Com- 
mission. Some members expressed their preference for a general definition 
of the kind which had been adopted by the Commission for the case of 
diplomatic agents, in Article 3 of its Draft Articles on Diplomatic Inter- 
course and Immunities. They pointed to the inconveniences of too detailed 
an enumeration, and suggested that a general definition would be more 
acceptable to governments. Other members, per contra, preferred the 
special rapporteur’s second variant with its detailed list of examples, but 
requested that it should be shortened and contain only the heads of the 
different functions as set out in Arabic numerals 1 to 15 in the special 
rapporteur’s draft. They maintained that too general a definition, merely 
repeating the paragraph headings, would have very little practical value. 
They also pointed out that the functions of consuls are much more varied 
than those of diplomatic agents, and that it was therefore impossible to 
follow in this respect the Draft Articles on Diplomatic Intercourse and 
Immunities. Finally they suggested that governments would be far more 
inclined to accept in a convention a detailed and precise definition than a 
general formula which might give rise to all kinds of divergencies in 
practice. In support of this opinion they pointed to the fact that recent 
consular conventions all defined consular functions in considerable detail. 

(3) The Commission, in order to be able to take a decision on this ques- 
tion, requested the special rapporteur to draft two texts defining consular 
functions: one containing a general and the other a detailed and enumera- 
tive definition. After studying the two types of definitions together, the 
Commission, by a majority, took a number of decisions: 


(a) It rejected a proposal to postpone a decision on the article to the 
next session ; 

(b) It decided to submit the two types of definitions to the governments 
for comment when the Commission has completed the entire draft; 

(c) It decided not to include the two definitions in the text of the 
articles on consular relations and immunities; 

(d) It decided to include the general definition in the draft, on the 
understanding that the more detailed definition should appear in the 
commentary. 


(4) The draft general definition prepared by the special rapporteur 
was referred, with the amendments presented by Mr. Verdross,”* Mr. Pal ** 
and Mr. Padilla Nervo,** to the Drafting Committee, which, on the basis of 


2 Yearbook of the International Law Commission, Vol. II (U.N. pub., Sales No.: 1957. 
V. 5, Vol. IT), p. 91. 

78 A/CN.4/SR.513, par. 54; A/CN.4/SR.514, par. 25. 

A/CN.4/SR. 513, par. 62. 

A/CN.4/8R.517, par. 2. 
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a revised proposal prepared by the special rapporteur, drafted a definition * 
which was discussed and, with some amendments, adopted at the 523rd 


meeting of the Commission. 
(5) The text of the article first states in a general clause that the fune- 


tions of consuls are determined: 


(a) By the articles which the Commission is drafting ; 
(b) By any relevant agreements in force ; 
(c) By the sending state, subject to the law of the receiving state. 


(6) Some members objected to the word ‘‘protect,’’ although it appears 
in the Draft Articles on Diplomatic Intercourse and Immunities, and would 
have preferred to use the word ‘‘defend.’’ 

(7) Some members found the word ‘‘interests’’ inadequate and would 
have preferred the term ‘‘rights and interests.’’ The word ‘‘interests’’ 
must, however, be taken to inelude rights. 

(8) The word ‘‘nationals’’ applies also to bodies corporate having the 
nationality of the sending state. 

(9) The provision headed (a) is distinct from that headed (b) in that 
the former relates to the protection which the consul exercises vis-d-vis 
the authorities of the receiving state, while the latter covers any kind of 
help and assistance which the consul may extend to nationals of his state. 
This assistance may take many forms: e.g., information, provision of an 
interpreter, assistance in case of distress, repatriation, monetary help, in- 
troduction of commercial agents to commercial concerns, and assistance to 
nationals working in the receiving state. 

(10) Paragraph 2 provides that a consul in the exercise of his functions 
may deal only with the local authorities. It makes an exception where the 
present draft or the relevant agreements in force contain a provision allow- 
ing consuls also to deal with the central authorities or with authorities out- 
side the consular district. This matter is dealt with in Article 24 of the 
special rapporteur’s draft and the Commission will consider it later. 

(11) The text of the more detailed, or enumerative, definition as pre- 
pared and revised by the special rapporteur (but not discussed in detail 
by the Commission), together with a commentary which he has since added 
but which has likewise not been considered by the Commission, is repro- 


dueed below: 


CONSULAR FUNCTIONS 


1. The task of consuls is to defend, within the limits of their con- 
sular district, the rights and interests of the sending state and of na- 
tionals and to give assistance and relief to the nationals of the sending 
state, as well as to erercise other functions specified in the relevant 
international agreements in force or entrusted to them by the sending 
state, the exercise of which is compatible with the laws of the receiving 
state. 

2. Without prejudice to the consular functions deriving from the 
preceding paragraph, consuls may perform the under-mentioned func- 


tions: 
76 See A/CN.4/L.84, Art. 13. 
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I. Functions concerning trade and shipping 


1. To protect and promote trade between the sending state and the 
receiving state and to foster the development of economic relations be- 
tween them; 


Commentary 


This function has always been recognized by international law. In 
states where the sending state is represented by a diplomatic mission, 
the latter performs most of these functions. 


2. To render all necessary assistance to ships and merchant vessels 
flying the flag of the sending state; 


Commentary 
In the exercise of this function the consul is competent or entitled: 


(a) To examine and stamp ships’ papers; 

(b) To take statements with regard to a ship’s voyage and destina- 
tion, and to incidents during the voyage (master’s reports) ; 

(c) To draw up manifests; 

(d) To question masters, crews and nationals on board; 

(e) To settle, insofar as authorized to do so by the laws of the 
sending state, disputes of any kind between masters, officers and sea- 
men, especially those relating to pay and the execution of contracts 
between them ; 

(f) To facilitate the departure of vessels ; 

(g) To assist members of the ship’s company by acting as inter- 
preters and agents in any business they may have to transact, or in any 
applications they may have to make, for example, to local courts and 
authorities ; 

(hk) To be present at all searches (other than those for customs, 
passport and aliens control purposes and for the purpose of inspection 
by the health authorities), conducted on board merchant vessels and 
pleasure craft; 

(1) To be given notice of any action by the courts or the ad- 
ministrative authorities on board merchant vessels and pleasure craft 
flying the flag of the sending state, and to be present when such action 
is taken ; 

(j) To direct salvage operations when a vessel flying the flag of 
the sending state is wrecked or runs aground on the coast of the re- 
ceiving state ; 

(k) To settle, in accordance with the laws of the sending state, 
disputes concerning general average between nationals of the state 
which he represents. 


3. To render all necessary assistance to aircraft registered in the 
sending state; 
Commentary 
This function consists of the following: 


(a) Checking log-books ; 

(b) Rendering assistance to the crew; 

(c) Giving help in the event of accident or damage to aircraft; 

(d) Supervising compliance with the international air transport 
conventions to which the sending state is a party. 
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4. To render all necessary assistance to vessels owned by the send- 
ing state, and particularly its warships, which visit the receiving 
state ; 


Commentary 


This function is recognized in a large number of consular conven- 
tions. 


II. Functions concerning the protection of nationals of the sending 
state 


5. To see that the sending state and its nationals enjoy all the 
rights accorded to them under the laws of the receiving state and 
under the international customs and conventions in force and to take 
appropriate steps to obtain redress if these rights have been in- 
fringed; 


Commentary 


This right in no way means that the consul is authorized to interfere 
in the domestic affairs of the receiving state or to intercede continually 
with the local authorities on behalf of nationals of his state. This 
provision clearly limits the cases in which he may intervene to those 
where the rights of the sending state or of its nationals under the 
municipal law of the receiving state or under international law are 
infringed. The term ‘‘nationals’’ in this context means both indi- 
viduals and bodies corporate possessing the nationality of the sending 
state. 


6. To propose, where necessary, the appointment of guardians or 
trustees for nationals of the sending state, to submit nominations to 
courts for the offlce of guardian or trustee, and to supervise the 
guardianship of minors and the trusteeship for insane and other per- 
sons lacking full capacity who are nationals of the sending state; 


Commentary 


There are consular conventions which even confer upon the consul 
the right to appoint the guardians or trustees in the case of minors or 
persons lacking full capacity who are nationals of the sending state. 
As, however, the laws of certain countries reserve this function to the 
courts, the provision proposed limits the consul’s powers in this matter 
to those of: 


(a) Proposing the appointment of guardians or trustees; 
(b) Submitting nominations to courts for the office of guardian or 


trustee ; 
(c) Supervising the guardianship or trusteeship. 


7. To represent in all cases connected with succession, without 
producing a power of attorney, the heirs and legatees, or their 
successors in title, who are nationals of the sending state and who are 
not represented by a special agent; to approach the competent 
authorities of the receiving state in order to arrange for an 1n- 
ventory of assets or for the winding up of the estate; and, if neces- 
sary, to apply to the competent courts to settle disputes and claims 
concerning the estates of deceased nationals of the sending state; 
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Commentary 


The scope of the functions vested in consuls by consular conventions 
and other international agreements for the purpose of dealing with 
succession questions is very varied. In order that this provision should 
be acceptable to as many governments as possible, the proposed clause 
refers to those functions only which may be regarded as essential to the 
protection of the rights of heirs and legatees and their successors in 
title. Under this provision, in all cases in which nationals of the 
sending state are beneficiaries in an estate as heirs or legatees, or be- 
cause they have acquired rights in the estate through heirs or legatees, 
and are not represented by a special agent, the consul has the right to: 


(a) Represent the heirs and legatees, or their successors in title, 
without having to produce a power of attorney from the persons con- 
cerned ; 

(b) Approach the appropriate authorities of the receiving state 
with a view to arranging for an inventory of assets or the distribution 
of the estate: 

(¢) Apply to the competent courts to settle any disputes and claims 
coneerning the estate of a deceased national. 


The consul is competent to perform this function for so long as the 
heirs or legatees (or their successors in title) have not appointed 
special agents to represent them in proceedings connected with the 
estate. 


III. Administrative functions 


8. To perform and record acts of civil registration (births, mar- 
riages, deaths), without prejudice to the obligation of declarants 
to make whatever declarations are necessary in pursuance of the 
laws of the receiving state ; 


Commentary 


These functions are determined by the laws and regulations of the 
sending state. They are extremely varied and include, inter alia, the 
following: 


(a) The keeping of a register of nationals of the sending state 
residing in the consular district; 

(b) The issuing of passports and other personal documents to na- 
tionals of the sending state; 

(ec) The issue of visas on the passports and other documents of per- 
sons travelling to the sending state; 

(d) Dealing with matters relating to the nationality of the send- 
ing state ; 

(e) Supplying to interested persons in the receiving state informa- 
tion concerning the trade, industry, and all aspects of the national life 
of the sending state ; 

(f) Certifying documents indicating the origin or source of goods, 
invoices and like documents; 

(g) Transmitting to the entitled persons any benefits, pensions or 
compensation due to them in accordance with their national laws or 
with international conventions, in particular under social welfare 
legislation ; 

(h) Receiving payment of pensions or allowances due to nationals of 
the sending state absent from the receiving state ; 
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(i) Performing all acts relating to service in the armed forces of the 
sending state, to the keeping of muster-rolls for those services and to 
the medical inspection of conscripts who are nationals of the sending 
state. 


9. To solemnize marriages in accordance with the laws of the 
sending state, where this is not contrary to the laws of the receiving 


state; 
Commentary 


The consul, if so empowered by the laws of the sending state, may 
solemnize marriages between nationals of his state, and, under the 
laws of certain countries, also between the nationals of his state and 
those of another state. This function cannot, however, be exercised if 
it is contrary to the laws of the receiving state. 


10. To serve judicial documents or take evidence on behalf of 
courts of the sending state, in the manner specified by the conven- 
tions in force or in any other manner compatible with the laws of 


the receiving state; 
(‘Commentary 


This function, which is very often exercised nowadays, is recognized 
by customary international law. 


IV. Notarial functions 


11. To receive any statements which nationals of the sending state 
may have to make, to draw up, attest and receive for safe custody 
wills and deeds-poll executed by nationals of the sending state and 
indentures the parties to which are nationals of the sending state or 
nationals of the sending state and nationals of other states, provided 
that they do not relate to immovable property situated in the re- 
ceiving state or to rights in rem attaching to such property ; 


Commentary 
Consuls have many functions of this nature, e.g.: 


(a) Receiving in their offices or on board vessels flying the flag of 
the sending state or on board aircraft of the nationality of the send- 
— any statements which nationals of that state may have to 
make ; 

(6) Drawing up, attesting and receiving for safe custody, wills and 
all deeds-poll executed by nationals of the sending state ; 

(c) Drawing up, attesting and receiving for safe custody deeds, 
the parties to which are nationals of the sending state or nationals of 
the sending state and nationals of the receiving state, provided that 
they do not relate to immovable property situated in the receiving 
state or to rights in rem attaching to such property. 


12. To attest or certify signatures and to stamp, certify or 
translate documents in any case in which these formalities are re- 
quested by a person of any nationality for use in the sending state 
or in pursuance of the laws of that state. If an oath or declaration 
in lieu of oath is required under the laws of the sending state, such 
oath or declaration may be sworn or made before the consul; 
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Commentary 


Consuls have the right to charge for these services fees determined 
by the laws and regulations of the sending state; this right is the sub- 
ject of a subsequent article proposed by the special rapporteur (Art. 
26).77 

13. To receive for safe custody such sums of money, documents 
and articles of any kind as may be entrusted to the consuls by na- 
tionals of the sending state; 


Commentary 


Transfers of sums of money or other valuables, especially works of 
art, are governed (in the absence of an international agreement) by the 
laws and regulations of the receiving state. 


V. Other functions 


14. To further the cultural interests of the sending state, par- 
ticularly in science, the arts, the professions and education; 


Commentary 


This function has recently become prevalent and is confirmed in a 
considerable number of consular conventions. 


15. To act as arbitrators or mediators in any disputes submitted 
to it by nationals of the sending state, where this is not contrary to 
the laws of the receiving state ; 


Commentary 


This function, which enables nationals of the sending state to settle 
their disputes rapidly, has undeniable practical value but does not 
seem to be much used nowadays. 


16. To gather information concerning aspects of economic, com- 
mercial and cultural life in the consular district and other aspects of 
national life in the receiving state and to report thereon to the 
government of the sending state or to supply information to in- 
terested parties in that state; 


Commentary 


This function is related to the consul’s economic, commercial and 
cultural functions. 


17. A consul may perform additional functions as specified by the 
sending state, provided that their performance is not prohibited by 
the laws of the receiving state. 


Commentary 


This is a residual clause comprising all other functions which the 
sending state may entrust to its consul. Their performance must 
never conflict with the law of the receiving state. 


? Yearbook of the International Law Commission, 1957, Vol. II (U.N. pub., Sales No.: 
1957. V. 5, Vol. II), Doe. A/CN.4/108. 
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ARTICLE 16 


Occasional performance of diplomatic acts 


In a state where the sending state has no diplomatic mission, a consul 
may, on an occasional basis, perform such diplomatic acts as the gov- 
ernment of the receiving state permits in the particular circumstances. 


Commentary 


(1) This article deals with the special position of the consul in a country 
in which the sending state has no diplomatic mission and in which the 
consul is the sole official representative of his state. It has been found in 
practice that the consul in such circumstances will occasionally have to 
perform acts which normally come within the competence of diplomatic 
missions and which are consequently outside the scope of consular func- 
tions. Under this article, the consent, express or tacit, of the receiving 
state is essential for the performance of such diplomatic acts. 

(2) Unlike Article 17, this article is concerned only with the occasional 
performance of diplomatic acts. Such performance, even if repeated, does 
not affect the legal status of the consul, or confer any right to diplomatic 
privileges and immunities. 

ARTICLE 17 
Grant of diplomatic status to consuls 


In a state where the sending state has no diplomatic mission, a consul 
may, with the consent of the receiving state, be entrusted with diplo- 
matic functions, in which case he shall bear the title of consul-general- 
chargé d'affaires and shall enjoy diplomatic privileges and immunities. 


Commentary 


(1) This article provides for the case where the sending state wishes to 
entrust its consul with the performance not merely of occasional diplomatic 
acts, as provided for in Article 16, but with diplomatic functions gen- 
erally. In several countries the law makes provision for this possibility. 
It would seem that states are at the present day less prone than in the 
past to entrust consuls with diplomatic functions. But even if the prac- 
tice is not now very common, the Commission considers that it should be 
mentioned in a general codification of consular intercourse and immunities. 

(2) Consuls entrusted with diplomatic functions have in the past borne 
a variety of titles: commissioner and consul-general, diplomatic agent 
and consul-general, chargé d’affaires-consul-general, or consul-general- 
chargé d’affaires. The Commission has adopted the last-named title as 
being the most in keeping with the function exercised by the consul in such 
cases. 

(3) The consul-general-chargé d’affaires must, in addition to having the 
exequatur, at the same time be accredited by means of letters of credence. 
He enjoys diplomatic privileges and immunities. 
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(4) The question was raised in the Commission whether the proper 
place for Article 17, and Article 16 too, would not be in the Draft Articles 
on Diplomatic Intercourse and Immunities. Since in both cases the 
consular function is predominant and gives the post its basic character, 
the Commission took the view that both articles ought to remain in the draft 
on consular intercourse and immunities. 


ARTICLE 18 


Withdrawal of exequatur 


1. Where the conduct of a consul gives serious grounds for complaint, 
the receiving state may request the sending state to recall him or to 
terminate his functions, as the case may be. 

2. If the sending state refuses, or fails within a reasonable time, to 
comply with a request made in accordance with the preceding para- 
graph, the receiving state may withdraw the exequatur from the consul. 

3. A consul from whom the exequatur has been withdrawn may no 
longer exercise consular functions. 


Commentary 


1) It is customary to signify the revocation of the receiving state’s 
recognition of a consul by the withdrawal of his exequatur, though the 
destruction or return of the document evidencing the grant of the 
exequatur is not required. 

(2) It should be noted that, according to the terms of the article, the 
withdrawal of the exequatur must always be preceded by a request to the 
sending state for the recall of the consul or for the termination of his 
functions. This latter expression refers mainly to the ease where the 
consul is a national of the receiving state, as honorary consuls often are. 

(3) The right of the receiving state to make the request referred to in 
paragraph 1 is restricted to cases where the conduct of the consul has given 
serious grounds for complaint. Consequently, the withdrawal of the 
exequatur is an individual measure which may only be taken in con- 
sequence of such conduct. The obligation to request the recall of the 
consul or the termination of his functions before proceeding to withdraw 
the exequatur constitutes some safeguard against an arbitrary withdrawal 
which might cause serious prejudice to the sending state by abruptly or 
unjustifiably interrupting the performance of consular functions in matters 
where more or less daily action by the consul is absolutely essential (e.g., 
various trade and shipping matters, the issue of visas, attestation of sig- 
natures, translation of documents, etc.). 

(4) In the event of the withdrawal of the exequatur, the consul con- 
cerned ceases to be entitled to exercise consular functions. In addition, 
he loses the benefits of the present articles and of relevant agreements in 
foree. The question whether the consul continues in such circumstances 
to enjoy consular immunities until he leaves the country or until the lapse 
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of a reasonable period within which to wind up his affairs will be dealt 
with in a separate article. 


ARTICLE 19 
Accommodation 


The sending state has the right to procure on the territory of the re- 
ceiving state, in accordance with the internal law of the latter, the 
premises necessary for its consulates. The receiving state is bound to 
facilitate, as far as possible, the procuring of suitable premises for such 
consulates. 


Commentary 


(1) The right to procure on the territory of the receiving state the 
premises necessary for a consulate derives from the agreement by which 
that state gives its consent to the establishment of the consulate. The 
reference in the text of the article to the internal law of the receiving state 
signifies that the sending state may only procure premises in the manner 
laid down by the internal law of the receiving state. The internal law 
may, however, contain provisions prohibiting the acquisition of the owner- 
ship of premises by aliens or by foreign states, so that the sending state 
may be obliged to rent premises. Even in this case, the sending state may 
encounter legal or practical difficulties. Hence, the Commission decided 
to include in the draft an article making it obligatory for the receiving 
state to facilitate, as far as possible, the procuring of suitable premises 
for the consulate of the sending state. This obligation does not extend 
to the residence of members of the consular staff, for such a duty would 
be too onerous for the receiving state. 

(2) As compared with Article 19 of the Draft Articles on Diplomatic 
Intercourse and Immunities, the wording of this article was modified so as 
not to impose an unduly heavy burden on receiving states which have 4 
large number of consulates in their territory, and also to make allowance 
for the fact that states tend to lease rather than purchase premises when 
seeking accommodation for their consulates in the receiving state. 

(3) This article, which would normally be placed earlier in the present 
chapter, is placed here because the Commission may, as in the case of the 
Draft Articles on Diplomatic Intercourse and Immunities, decide to place 
it in the chapter on privileges and immunities. 


CHAPTER IV 
OTHER DECISIONS OF THE COMMISSION 


I, PLANNING OF FUTURE WORK OF THE COMMISSION 


43. Reference is made in Chapter I of this report (see par. 7 above) t 
the decision of the Commission to include the item of consular intercours 
and immunities on the provisional agenda for the next session and to givé 
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to it first priority. ‘The Commission also decided to place on the provisional 
agenda the subjects of state responsibility, law of treaties, and ad hoc 
diplomacy. ‘The special rapporteurs were requested to continue with their 
work. The order of the last three items does not, however, necessarily 
indicate that the Commission will discuss them in that order. 

44. The Commission would hope, therefore, that at its next session, in 
addition to eompleting the first draft on consular intercourse and im- 
munities, it would hold some discussion of state responsibility and also con- 
tinue with the section of the law of treaties dealing with the conclusion of 
treaties. With respect to the item on ad hoc diplomacy, it will be recalled 
that at its last session the Commission decided that this subject should be 
studied, sinee it constituted one form of diplomatic relations between states 
and the Commission had limited its Draft Articles on Diplomatic Inter- 
course and Immunities, submitted to the General Assembly in the report 
covering its tenth session, to permanent diplomatic missions. Accord- 
ingly, the special rapporteur on diplomatic intercourse and immunities, Mr. 
A. E. F. Sandstrém, was requested to make a study of this subject and 
submit a report at a future session.** At the present session the special 
rapporteur announced his intention of submitting his report on this subject 
to the Commission prior to the next session, so that the Commission would 
be in a position to take up this subject at that session, if this were desirable. 
The desirability of considering this subject at the next session may, how- 
ever, be affected by the General Assembly’s decision at its fourteenth ses- 
sion on the measures to be taken with regard to the Draft Articles on Dip- 
lomatie Intercourse and Immunities. 


II. CO-OPERATION WITH OTHER BODIES 


45. At its previous session the Commission adopted a resolution which, 
mter alia, requested the Secretary-General to authorize the Secretary of 
the International Law Commission to attend, in the capacity of an observer 
for the Commission, the fourth meeting of the Inter-American Council of 
Jurists to be held in 1959 at Santiago, Chile.** The Commission took note 
if the statement of the Secretary that this meeting would take place from 
24 August to 12 September 1959, that an official invitation from the host 
Government, Chile, had been received and that the Secretary-General had 
authorized the Secretary to attend the meeting, in accordance with the 
request of the Commission. 

46. The Commission also had before it a letter received from the Secre- 
tary of the Asian-African Legal Consultative Committee, enclosing a copy 
of the summary report of the Committee’s second session, held at Cairo in 
October 1958, and inviting the Commission to send an observer to the 
third session to be held at Colombo from 5 to 19 November 1959. The 
Vommission authorized the Secretary to inform the Asian-African Legal 
Consultative Committee that the question of diplomatic intercourse and 


"8 Official Records of the General Assembly, 13th Sess., Supp. No. 9 (A/3859), par. 51. 
Tbid., par. 71. 
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immunities would be before the General Assembly at its fourteenth session 
and the Committee’s report might be useful to the delegations there 
represented, but that it was too late for the Commission to request the 
necessary arrangements to be made in order to send an observer to the 
Committee’s third session. 


Ill. CONTROL AND LIMITATION OF DOCUMENTATION 


47. Resolution 1272 (XIII) of the General Assembly, dated 14 No- 
vember 1958, concerning this question had been placed on the agenda of 
the Commission for the present session and was duly brought to the atten- 
tion of the Commission. The Commission took note of the resolution. 


IV. RELATIONS BETWEEN STATES AND INTER-GOVERN MENTAL ORGANIZATIONS 


48. Resolution 1289 (XIII) of the General Assembly, dated 5 December 
1958, on relations between states and inter-governmental organizations, 
which was adopted in connexion with the General Assembly’s consideration 
of the Draft Articles on Diplomatic Intercourse and Immunities, had been 
placed on the agenda of the Commission for the present session. The 
Commission took note of the resolution and resolved that in due course 
consideration would be given to the matter. 


Vv. DATE AND PLACE OF THE NEXT SESSION 
49. The Commission decided to hold its twelfth session in Geneva from 
25 April to 1 July 1960. 
VI. REPRESENTATION AT THE FOURTEENTH SESSION OF THE GENERAL ASSEMBLY 


50. The Commission decided that it should be represented at the next 
(fourteenth) session of the General Assembly, for purposes of consulta- 
tion, by its Chairman, Sir G. Fitzmaurice. 
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